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SELECTION OF LEADING CASES. 
I. 
HINDU LAW. 


— — e — 


HUNOOMAN PERSAUD PANDAY 
v. 
MUSSUMAT BABOOEE MUNRAJ KOONWEREE. 


(Reported, in 6 Moo. I. A. 393 ; s. c. 18 W. R., 81.) 
THE RIGHT HON. THE LORD JUSTICE KNIGHT BRUCE : 


The complainant in the original suit, was Lal Inderdown 
Singh, deseribed in the plaint as proprietor of the Raj of 
Pergunnah Munsoor Nuggur Bustee. The suit was against 
the present appellant, the chief defendant, and Ranee Dequim- 
ber Koanweree, the second Defendant, the mother of the com- 
plainant. The complainant sought by his plaint the possession 
of certain immovable property described in his claim, the 
particulars of which it is unnecessary to state. He sought, 
also to set aside a mortgage bond bearing date Assar, soodee 
Poornumashee, 1246 Fuslee, set up by the appellant; to oust 
the appellant, to cancel the name of the appellant as mortga- 
gee in the Collector's records, and to recover mesne profits. 

To this suit the Defendant put in his answer, The title 
of the complainant to the lands as heir was not denied by the 
answer; but the defendant alleged his title as mortgagee 
(except as to some Birt lands, the claim to which was aban- 
doned in the suit, and to which it is unnecessary further 
to refer). The substantial disput# between the parties was, 
as to the lands for which the suit proceeded, whether the 
defendant could resist, under his title as mortgagee to the 
extent of that interest, the title of the complainant as heir 
and proprietor of the lands. 


83th July, 1450, 





1880: 
— — Persaud 
Pandy 
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I i is unnecessary to enter in detail into* the pleadings or 
proceedings i in the suit. It is sufficient to state, that in tbe 
résult, the Sudder Ameen decided in favour of the security, 
and dismissed the claim generally, but that on appeal from that 
decision, the Sudder Court decided against the security, and in 
substanee granted the relief asked by the plaint, except in so 
far as it was abandoned, ^ 


The reasons for the decision of the appellate Court are con- 
tained in their judgment. The Court says, “The question 
with which the Court have first to deal, respecte the right of 
the Ranee to execute the instrument before them." — They 
then remark, “that the Bond itself assigns to the Raneea 
proprietary character, and that it was not amongst the defen- 
dant's pleas that the Ranee acted as her son's guardian, but 
that he has claimed for her the proprietary character, both in 
his answer to the plaint, and still more broadly and unreserved- 
ly in his answer to the pleadings in appeal. The plaintiff, on 
the other hand, has throughout argued for the avoidance of the 
Bond, by denying the Ranee's proprietary title in any way ; 


and such being the issue joined between the parties, the Court, 


looking to the fact that the estates in dispute unquestionably 


devolved on the plaintiff to the exclusion of the Ranee,» on the 


death of the plaintiffs father, Raja Sheobuksh Singh, have no 
hesitation in declaring that, even on the assumption that the 


_Ranee voluntarily executed the Bond, and received full consi- 


deration for it, the Bond is not binding on the plaintiff, and 
that neither he nor his ancestral property can be made liable 


An satisfaction of it. It is needless dor the Court, their inquiries 


being thus stopped in limine, to enter on the real merits of 
the transaction as betweéon the Rance and Hunooman Persad 
Panday." 

Their Lordships collect, from this judgment that the Court 
thought that a bar was interposed by the pleadings, and by the 
Ranee’s act of assumption of proprietorship, to the further 
consideration. whether tha appellant's charge could in any 
character be sustained agaifist the estate. 


The Court did not enter upon the question of the validity of 


the charge, in whole or in part, asa charge effected by a de 
facto Manager, or proprietor, whether by right or by wrongful 


Me 
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title, nor advert tb the fact that the charge included some — 
of former charge wholly unaffected by the objection which 


‘they considered of so much weight. -— 
This judgment may be considered under the following 
points of view : ^ 


First. Did the appellate jurisdiction rightly construe the 


pleadings, and take a right view ofthe issues framed under the 


direction of the Tong. according to the practice of those 
Courts ? 

. Secondly. Did it take a right view of the relation in which 
the Ranee intended to stand to her son's estate ? And, 


Thirdly. Did it consider the point, whether the rights of 
these parties could wholly depend upon the question whether 
that relation was duly or unduly constituted ? 


On the first point their Lordships think it right to observe, 
that it is of the utmost importance to the right administration 
of justice in these Courts, that it should be constantly borne 
in mindjby them that by their very constitution they are to 
decide according to equity and good conscience; that the 
substayee and merits of the case are to be kept constantly in 
view ; that,the substance and not the mere literal wording of 
the issifes is to be regarded ; and that if, by inadvertence, or 
other cause, the recorded issues do not enable the Court to try 
the whole case on the merits, an opportunity should be affor- 


ded by amendment, and if need be, by adjournment, for the, 


decision of the real points in dispute. 

But their Lordships think that if the wording of the issues 
be carefully considered, it Will be found that the issue in sub- 
stance is, whether the charge under the instrument bound the 
lands. The words in whith the Principal Sudder Ameen 
states the issue on this point are “whether it (the mortgage 
Bond) ought to have effect against the mortgaged villages. ” 
Tt was not an issue limited tothe particular description or 
character in which this act was done, and a misdeseription or 
error in that respect would not hae been fatal to the charge, 
Consequently, their Lordships cannot agree with the Sudder 
Dewanny Adawlut, upon the first point, that the real ques- 
tion in dispute between these parties, namely, whether the 


charge bound the lands in the hands of the heir. was not 


“1856, 
Hunooman Persaud 
Panday 


t, 
t ussumat Babooce 


unraj Koonwerec. 
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substantially included in the issues, which Were evidently in- 


— tended to raise it. Neither can their Lordships adopt the 


rehseming or the conclusion of the Sudder Dewanny Adawtut, 
upon the second point, as to the relation in which the Ranee 


í meant to s£and, and substantially stood, to the estate of her son. 


"Deeds and contracts of the people of India ought to be 
liberally construed, The form of expression, the literal sense, is 
not to be so much regarded as the real meaning of the parties 
which the transaction discloses. Now, what is meant by the 
assimption of proprietorship on the part of the Ranee, which 
the judgment ascribes to her? It is not suggested that she 
ever claimed any beneficial interest in the estate as proprietor ; 
had she done so, it would have been, pro tanto, a claim adverse 
to her son; and it is conceded by the respondent's counsel 
that she did not claim adversely to her son. The terms of 
“proprietor” and of “heir,” when they occur, whether in deeds 
or pleadings, or documentary proofs, may, indeed, by a mere 
adherence to the letter, be construed to raise the conclusion of 
an assumption of ownership, in the sense of beneficial enjoy- 
ment derogatory to the rights of the heir ; but they ought not 
to be so construed unless they were so intended, and in this 
case their Lordships are satisfied that they were not sa inten- 
ded. They consider that the acts of the Ranee cannot be 
reasonably viewed otherwise than as acts done on behalf of 


another, whatever description she gave to herself, or others 


gave to her ; that she must be viewed as a Manager, inaeccu- 
rately and erroneously described as “ proprietor " or “ heir " ; 
and it is to be observed, that the Collector takes this view, for, 
whilst he remarks on the improper description of her a4 heir, or 
proprietor, he continues hername as “Surverakear.” If the whole 
context of all these documents and pleadings be taken into 
consideration, and the construction proceeds on every part, and 
not on portions of them, they are sufficient, in their Lordships’ 
judgment to show the real character of her proprietorshi p. 
Upon the third point, itp is to be observed that under the 
Hindu Law, the right of A ad fide incumbrancer who has 
taken from a de facto Manager a charge on lands created 
honestly, for the purpose of saving the estate, or for the benefit 
of the estate, is not (provided the circumstances would support 


ToU 
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_ the charge had it*emanated from a de facto and de jure n mana- 





dejure title. Therefore, had the Ranee intruded into the 
estate wrongfully, and even practised a deception upon the 
Court of Wards, or the Collector, exercising the powers of a 


^ 


ger) affected by the want of union of the de facto, with the Hunooman Persaud 


Fantay 


EREK Babooee 
Munraj Koonweree, 


Court of Wards, by putting forth a case of joint proprietorship ~ 


in order to defeat the claim of a Court of Wards to the ward- 
ship, which is the case that Mr. Wigram supposed, it would 
not follow that those acts, however wrong, would defeat the 
claim of the incumbrancer. The objection, then, to the Ranee’s 
assumption of proprietorship, in order to get the management 
into her hands, does not really go to the root of the matter, 
nor necessarily invalidate the charge ; consequently, even had 
the view which the Sudder Dewanny Adawlut took of the 
character of the Ranee's act, as not haying been done by her as 
guardian, been correct, their decision against the charge with- 
out further inquiry would not have been well-founded, It 
would not have been accordant with the principles of the Hin- 
du Law? as declared in Coleb, Dig. vol. i,p. 302, and in the 
case of Gopee Churan Burral v. Mussammaut Ishuree Lukhee 
Dibia?(1) and as illustrated by the case cited forthe appellant 
in the grgifment, against the authority of which no opposing 
decision was cited. Their Lordships, however, must not be 
understood to say, that they see any ground of probability for 
the assertion, that the Ranee really meant to deceive the Court 
of Wards, or the Collector exercising its authority, by any 
consciously false description of herself. The title to this Raj 
cannot readily be supposed to have been unknown in the 
Collector's office, nor is it probable that the Ranee could have 
deceived the office by such a false description of herself. 


It is a circumstance worthy of remark, too, that the com- 





plainant doeg not ascribe this conduct to her in his plaint. 


The case that the plaint makes js not that she intruded upon 
him and assumed proprietorship ; the plaint itself says she 
had possession as guardian, that is, as managing in that 
character ; and on a review of thé whole pleadings and do- 
cumentary evidence, and of the probabilities of the case, their 


| Lordships think it a strained and untrue construction to assign 


^n (1) 3 Sud. Dew. Adaw, Rep , 93, 
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any other character to her acts than that* which the plaint 
ascribes to them, notwithstanding the use of terms inconsi» 
teht with it. For these reasons, their Lordships think that 
the judgment of the er Dewanny Court cannot be sup- 
ported on" jhe grounds which that Court has assigned. 

* It then remains to be considered whether the judgment is 
substantially right, though the reasons assigned forit are not 
satisfactory or sufficient. 

If the evidence discloses, as it is contended for the respon- 
* dent that it does disclose, no primd facie case of charge at 
all on this ancestral estate, then, as the only bar to the resump- 
tion by the heir of his estate is the alleged mortgage title 
over it, the proof of which lies on the mortgagee, the com- 
plainant's title to the estate, to the mesne profits, and to the 
other relief, is made out ; but if, on. the other hand, the evi- 
dence discloses even a primd facie case of charge, some inquiry 
at least ought, as it seems to their Lordships, to have been 
directed. 


The question then next to be considered is, whether a 
primá facie case ofa subsisting charge is made out by the 
appellant. This question involves the consideration of two 
points: first, the actual factum of the deed ; and, next, the 
consideration for it, 






First, as to the factum. The execution of the Bond by the 
ftanee is stated by several of the attesting witnesses. It was 
argued, however, on behalf of the respondent, that the Court 
ought not to act on their evidence, Some discrepancies, —such, 
however, as are nof unfrequently *found in honest cases in 
native testimony,—were dwelt upon. The Sudder Ameen, 
who decided this case origifially, ha$ made some pertinent re- 
marks on the confirmation which circumstances give to the 
oral evidence that the Bond is the deed of the.Ranee. The 
decision by a native Judge, possessing the intelligence which 
this judgment of the Sudder Ameen evinces, on a question 
of fact in issue before him, ig, in the opinion of their Lordships, 
entitled to respect ; he must necessarily possess superior know- 
ledge of the habits and course ofdealing of natives, and that 
knowledge would be likely to lead him toa right conclusion 
upon a question of disputed fact. The Sudder Ameen, obser- 
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, ean in substance, that possession went along with this Bond, 









proprietoe on the records of the Coll 
put in possession as mortgagee, an 
mortgagee in the Collector's office. 
— Itis to be observed further, that his receipt of the rehts 
and profits of the lands included in this conveyance would 
diminish, pro tanfo the annual income of the estate, which 
would come to be administered by the Ranee, and that this 
state of things continued for several years after the execution 
of, the Bond. The Ranee's ignorance, then, of such title, 
possession, receipt, and diminution, is as the Sudder Ameen 
justly obstrves, not a probable supposition. It could be ra- 
tionally accounted for only on one supposition—that the Ranee 
was a mere cypher, and entirely ignorant of that which was 
done in her name, This, however, does not appear to have 
been the case: she herself denied it ona subsequent contest 
as to the managership ; and the act of the Collector in his 
decisiom upon that dispute, in putting herinto the manage- 
ment, confirms her own statement of her capacity. Had her 
incompetency been of so flagrant a character, ns the above 
hypothesis«lemands to be attributed to her, it is not reasonable 
to suppose that it would have been unknown in the Collector's 
office, nor is it reasonable to suppose that the management 
would have been confided to her had such been her character. 
It was argued, indeed, that she may have become by that time 
capable ; but it is to be observed that a long course of neglect 
and mismanizem nt, which is attributed to her, would not be 
a school of improvement. 
It was argued that the complainant was not to be bound by 
the Ranee’s alllegations of her own competency ; ; that she had 
tasted the sweets of management, and would desire their conti- 
nuance. Certainly the complainant is not to be bound by her 
assertion ; but it is not the assertion that is relied on as con- 
firmation. What is relied on is the result of the contest, and 
the acknowledgment of her as one ) competent to the manape- 
ment of the estate by an officer interested in its right adminis- 
tration. 

Their Lordships cannot but concur with the Sudder Ameen 
in thinking that these circumstances do material] y confirm the 


tor. He was, therefore, 
was publicly known as 


1856, 
— 


that the mortgagee was inscribed in that character as Hunooman Persaud 


? wn 
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story of the attesting witnesses as to the Ranee'x execution of 
the deed. The story of her non-execution of it is based, inea 
emsiderable degree, on a „supposition of her incapacity. That 
the deed is hers, is, in the opinion of their Lordships, further 
confirmed þy the great improbability of the history which some 
* of the witnesses of the respondent give as to the factum of the 
instrument. The story told by the witnesses Heera Lal and Gya 

Patuk, is so destitute of probability, so little in harmony 
with the ordinary conduct of men in like circumstances, that their 
Lordships can place no reliance upon it. According to the 
case ofthe respondent, this Bond was fraudulently executed 
in the name of the Ranee, without her sanction or knowledge, 
in order to fix a false charge of Rs 15,000, in the defendant's 
favour, on the property of the infant Raja. The defendant 
and severa] associates were, according to this story, conspiring 
together for this object. According to the witnesses, who give 
nearly verbatim the same account of the transaction, these 
conspirators had witnesses ready, though not present, who were 
to attest consciously the false deed as true; yet su@h is at 
once the impatience and the folly of these conspiring parties, 
that every one ofthe witnesses, each of whom is described as 
dropping in by chance as it were, is solicited Without any 
assigned adequate motive, and with no previous sounding, to 
become a party to this fraud by consciously attesting the false 
deed as true. Each witness declines, and each is entreated to 
‘secrecy; and each preserves the secret inviolate, contrary to 
duty, and without any assigned motive for secrecy. The com- 
munication and the concealment are both without motive accor- 
ding to the account which is given ‘us. And the story of this 
utterly needless communigation of his crime, is told of a man 
used to business, intelligent, and described by the respondents 
as the habitual accomplice of crafty and vong gs 2 men, the 
Karindas, in acts of fraud. 


Taking the whole cireumstances as to the factum of this 


instrument into consideration, their Lordships concur in the 
finding by the Sudder Az as to it, 


Next, as to the consideration for the Bond. The argument 
for the appellant in the reply, if correct, would indeed reduce 
the matter for consideration to a very short point ; for according 
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to that argument; if the factum ofa deed of charge by a manager 1856. 
Dien: infant be established, and the fact of the advance be Hunooman Persaud 
proved, the presumption of law is primd facie to support the e gà 
charge, and the onus of disproving it rests on the heir. For Mee RE 
this. position a decision, or rather a dictum of the Sudder 
3 ny Adawlut at Agra, in the case of Oomel Rai v. 
Hasra LallQ) was quoted and relied upon. But the dictum 
there, though general, must be read in connection with»the 
facts of that case. It might be a very correct course to adopt 
with reference to suits of that particular character, which was 
one where the sons ofa living father were, with his suspected 
collusion, attempting, in asuit against a creditor, to get rid of 
the charge on an ancestral estate created by the father, on the 
ground of the alleged misconduct of the father in extravagant 

waste of the estate. Now, it is to be observed that a lender of 
money may reasonably be expected to prove the circumstances 
connected with his own particular loan, but can not reasonably 
be expected to know or to come prepared with proof of the 
anteced@nt economy and good conduct of the owner of an 
ancestral estate; whilst the antecedents of their father's career 
would*be more likely to be in the knowledge of the sons, 
members ofthe same family, than of a stranger; consequently, 
this dictum may perhaps be supported on the general principle 
that the allegation and proof of facts, presumably in his better 
knowledge, is to be looked for from the party who possesses 
that better knowledge, as well as on the obvious ground in such* 
suits of the danger of collusion between father and sons in fraud 
of the creditor of the former. But this case is of a description 
wholly different, and the: dictum does not profess to be a 
ph general one, nor is it so to he regarded. Their Lordships think 
that the question on whom does the onus of proof lie in such 
suits as the _present, is one not capable of a general and in- 
flexible answer. The presumption proper to be made will \ vary 
with circumstances, and must be regulated by and dependent 

on them. Thus, where the mortgagee himself with whom the 

. transaction took place, is setting up/a f. charge in his favour made 
j by: one whose title to alienate he necessarily knew to be limited 
and qualified, he may be reasonably expected to allege and 








(1) 6 Sud. Dew., N. W. P., 218. 
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prove facts presumably better known to him than to the infant 
heir, namely, those facts which embody the representations 
made to him of the alleged needs of the estate, and the motives 


. influencing his immediate loan. ; 


It i is tb be observed that the representations by the Manager 
accompanying the loan as part of the res gest’, and as the con- 
temporaneous declarations of an agent, though not actually 
selected by the principal, have been held to be evidence against 
the heir; and as their Lordships are informed that such primd 
facie proof has been generally required in the Supreme Court 
of Caleutta between the lender and the heir, where the lentler 


is enforcing his security against the heir, they think it reason- 


able and right that it should be required. A case in the time 
of Sir Edward Hyde East, reported in his decisions in the 2nd 
volume of Morley's “Digest” seems the foundation of this 
practice, See also the case of Brown v. Ramkunaee Dutt (1). 
It is obvious, however, that it might be unreasonable to 
require such proof from one not an original party, after a lapse 
of time, and enjoyment and apparent acquiescence ; consequent- 
ly, if, as is the case here, as to part of the charge, it be created 
by substitution ofa new security for an older one where the 
consideration for the older one was an old precedent debt of an 
ancestor not previously questioned, a presumption ofthe kind 
contended for by the appellant would be reasonable. The case 


„before their Lordships is one of a mixed character; the existing 


security represents loans and transactions at various times and 
under varying circumstances: itis a consolidating security ; 
and as to part, at least—namely, the ancestral debt—there is, 
in the opinion of their Lordships, ground to raise a primdá 
facie presumption in the *ppellant's favour of a consideration 
that binds the estate, It is unnecessary to the decision to pursue 
the inquiry as to the other items of charge, but that part of it 
which relates to the advance (pr payment of the revenue seems 
to be at least primd facie proved as against the estate. And, as 
to the whole charge, there ig also at least primd facie evidence 
in the ndmissions of the plaintiff, proved by several witnesses, un- 
contradicted on the point. As to the debt of the ancestors, it 
‘was said that it was already secured, and that the estate being 
(1) 11 Sud. Dew. Adaw. Rep., 791. 
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ancestral, could ndt, according to the law currént in the North- 


Western Provinces, be charged, in the hands of the heir, for an 
ancestors debt. But it is to be observed as to the change of 
security, that there was a reduction of interest; it is, therefore, 
a transaction, primd facie, for the benefit of the esfate; and 
though an estate-be ancestral, it may be charged for some ptr- 
poses against the heir, for the father’s debt, by the father, as, 
indeed, the case above cited from the 6th volume of the Deci- 
sions of the Sudder Dewanny Adawlut, North-Western Pro- 
vinces, incidentally shows. Unless the debt was of such a 
na£ure that it was not the duty of the son to pay it, the dis- 
charge of it, even though it affected ancestral estate, would still 
be an act Of pious duty in the son. By the Hindu Law, the 
freedom of the son from the obligation to discharge the father's 
debt, has respect to the nature ofthe debt, and not to the 
nature of the estate, whether ancestral or acquired by the 
creator of the debt. Their Lordships, therefore, are clearly of 
opinion thata primd facie case of charge for something was 
made mft; and it is not necessary to determine, nor, indeed, 
have their Lordships the necessary facts before them to enable 
them to determine, for how much, if for anything, this deed 
must ultimately stand as a security. 

One point remains to be considered, namely, whether, in 
taking the account between these parties, the defendant is to 
be charged, as mortgagee in possession, with the actual rents and 


profits, or only with the rent fixed by the pottah. It is said" 


for the appellant, that the Sudder Dewanny Adawlut did 
not set aside the pottah, In terms they certainly did not. But 
their Lordships think that it was part of one mortgage-security . 
consisting of several instrumpnts of equal date with the mortgage 
Bond ; and that it was intended to create, not a distinct 
estate, but only a security forthe mortgage-money, Mr. Palmer 

contended that a stipulation such as this potfah evidences, may 
stand i in India between mortgagor and mortgage e, and that 
the Regulations as to interest do not touch such a case. The 
Regulations provide for the case of fan evasion of the law as to 

interest by invalidating the mortgage security, and forfeiting 


the claim of the mortgagee to his principal and interest : but 
Mr. Palmer contends that where there is no such evasion, and 


* 


1? * 


1856. 

— a 
Hunooman Persaud 
Panday 
" 


Mussumat Babooee 
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a bond fide and fair rent is fixed upon as representing, com- 
muniinis annis, the rents and profits of the estate, the Coust 
onght to stand on that, the agreement of the parties, and not 


. to direct the taking of the accounts between the mortgagor 


and mortgagee on any other basis It is certainly possible 
that, bye reason of the provision that the rent shall be a fixed 
one, notwithstanding losses and casualties the mortgagee might 
be a loser, in his character of lessee, on an account calculated 
on this basis; but notwithstanding that contingency, their 
Lordships think that, as it was not meant that the principal 
should be risked, it was virtually a provision to exclude an 
account of the rents and profite, and that the decree of the 
Sudder Dewanny Adaudut, directing an account of the actual 
rents and profits, therefore, proceeds on the right principle, 
and is in accordance with the true nature of the security and 
the spirit of the. Regulations. 
In the case of Roy Juswunt Lall v. Sreekishen Lall, (1) the 
'ourt seems to have thought that where n mortgage lease was 
granted, and whilst the term was running, the mortgage ac- 
count could not be taken ; but it appears from that case, that 
in former decisions of that Court not reported, where tht lease 
had expired, the Court directed the account to Be taken on 
the ordinary footing of the receipt of rents and profits of the 
mortgaged estate, Their Lordships think that, under the 
Regulations, unless the principal is meant to be risked, and is 


‘put in risk, the estate created as part of a mortgage security, 


whatever be its form or duration, can be viewed only as a 
security for a mortgage debt, and must be restored when the 
debt, interest, and costs are satisfied by receipts. 


Upon the whole, their Lordships are of opinion that the 
cause must be sent back for further inquiry. They think it 
desirable, however, in order to prevent a future miscarriage, to 
state the general principles which should be applied to the 
final decision of the case. 


The power of the manager for an infant heir to charge an 
estate not his own, is, under the Hindu law, a limited and quali- 
fied power. It can only be exercised rightly in a case of need, 
or for the benefit of the estate. But where, in the particular 

(1) (1852) 14 Sud, Dew. Adaw., p. 5TT.. 
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ire > on the estato; the — to be averted, or the benefit 
En yb oiei upon it, in the particular instance, is £he thing 
> be regarded. But of course, if that danger arises or hás 
germ from any misconduet to which the lender is or has been 
a party, he cannot take advantage of his own wrong, to support 
a charge in his own favour against the heir grounded on a 





$ necessity which his wrong has helped to cause. Therefore, 
. the lender in this case, unless he is shown to have acted 
n malá fide, will not be affected, though it be shown that, with 


better management, the estate might have been kept free 
from debt. Their Lordships think that the lender is bound to 
uire into the necessities for the loan, and to satisfy himself 
as well as he can, with reference to the parties with whom he 
is dealing, that the Manager is acting in the particular instance 
= for the benefit of the estate. But they think that if he does 
|. so inquire, and acts honestly, the real existence of an alleged 
| sufficient and reasonably-credited necessity is not a condition 
precedent to the validity of his charge, and they do not think 
that, under such circumstances, he is bound to see to the 
application of the money. It is obvious that money to be 
secured on any estate is likely to be obtained on easier terms 
than a loan which rests on mere personal security, and that, 





therefore, the mere creation of a charge securing a proper debt » 


cannot be viewed as improvident management; the purposes 
for which a loan is wanted are often future, as respects the 
| actual application, and a lender can rarely have, unless he enters 
" on the management, the means of controlling and rightly 
É directing the actual application. Their Lordships do not think 
E 2 that a bond fide creditor should suffer when he has acted 
4 honestly and with due caution, but is himself deceived. 
"Their Lordships will, therefore, humbly report to Her 
Majty in the following terms :— 


— 


“Their Lordships are of opinion that the Ranee ought to be 

deemed to have executed the mortgage Bond, dated Assar Soodee 
Di | , in the pleadings mentioned, as and in the 

character of guardian of the infant LAl Inderdoun Singh 
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"And their Lordships are of opinion that the validity, force, 


Haunooman F Persaud and effect of the Bond, as to all and each of the sums, of whigh 


a 
Mussumat Babooce 
Munraj Koonweree. 


the sum of Rs. 15,000, thereby purporting to be secured, is 
composed, depend on the circumstances under which the sums, 
or such of them as were advanced by the appellant, were res- 
péctivele so advanced by him, regard being had also, in so far 
as may be just, to the circumstances under which the same 
were respectively borrowed, | 


"And their Lordships are also of opinion that, assuming the 
Bond to be invalid and ineffectual, the Appellant would, never- 
theless, be entitled to the benefit of any prior mortgage or 
mortagages paid off by him affecting the property comprised 
in the Bond, if and in so faras such prior mortgage or mortgages 
was or were valid and etfectual. 


"And their Lordships, therefore, are of opinion that the 
decrees of the Zillah and Sudder Courts respectively ought to 
be reversed, and the cause remitted to the Sudder Court, with 
directions that inquiry be made into the several matters afore- 
said,and that all such accounts be taken and such other inquiries 
made as having regard to such matters and to the circums- 
tances of the case, may be found to be necessary and ‘proper, 
with directions also that the Sudder Court do proceed. therein 
as may be just, both with respect to the said mortgage Bond 
and the several instruments of even date therewith ; and that 
the costs of the appeal be costs in the cause, to be dealt with by 
the Sudder Court.” 


to various cases of dealings with property by persons having by 
| b. case of a shebasr of an 
estate AM, us * a Hindu deity (/^rosunno. Kumari Debya v. Golab Chand 


Calo., 843); to the case of fathers or other joint owners, ma ing pow 


TW. R., 5). 

The principle has been embodied in the “Transfer of Property Act." 

The doctrine of the pious liabgity of a Hindu son to pay the debts of his 
father, which finds nite exprbssion in this case, has been subsequently 
elaborated so as to be almost destruetive of another doctrine of Hindu law, 
namely, that of equal ownership of father and son in ancestral property govern- 
ed by the Mitakshara, [See Suraj Bunai Koer v. Sheo Prasad, infra, 
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BHOOBUN MOYEE DEBIA Ls 
v. 5 
RAMKISHORE ACHARJ CHOWDHURY. . 


© (Reported in 10 Moo. I. A, 279; 8.0.3 W. R. P. C. 15.) 


"The Onoomutjee puttro (deed of permission) of 1819 referred * 
pane the judgment was in these words : 
“Gour Kishore Surma 
“By the pen of Ram Nursing Surma. 
| “To the abode of all goodness, Chundrabullee Debia, , 
* “This is an Onoomuttee puttro, (deed of permission) to the 
. following purport:—Prior to the birth of a male child from 
| your womb, I had executed in your favour an Onoomuttee pruttro 
YE on the suhject of your receiving an adopted son. Subsequent- 
$ ly, by the will of God, you have given birth to a male child. 
s Still, having regard to the future, I have again given you 
fs permission. If, which God forbid, the male child of your body 
Ẹ | be non-existent, then you will adopt a son from my race (gotra ), 
] or from à different race (gotra), for the purpose of performiag 
| mine and your sradh and other rites, and for the sheba (service) 
I of the Gods and for the succession to the Zemindary and other 
Lok property ; on which, if the adopted son be non-existent, which 
God forbid, then you shall, according to your pleasure, on the 
> failure of one, adopt other sons in succession, to avoid the 
^ extinction of the pinda (funeral cake or offering); that dattaka 
(adopted) son shall be entitled to perform your and my sr«adh, ' 
d ete, and that of our ancestors, and also to succeed to the 
property. To this end I,execute this Onoomuttee puttro. 
Dated the 25th Kartic, 1226 B. S." 
E wm THE Ricut Hon. Lorp KiNGspowN delivered the following 1865. 
judgment. « — 
" "The appeal in this case arises out of a suit brought by the 
respondent, Ram Kishore, to recover certain estates in Bengal, 
w ich were claimed by and were in the possession of the 
appellant and of Rajendra Kishory whom she alleged to be 
her adopted son. 
The facts, so for as they are necessary to make our judgment 
‘intelligible, are these :— 
- - Gour Kishore Acharj, being the owner of considerable estates 
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in Bengal, died in the year 1821. He lèft surviving him a 
widow named Chundrabulee Debia and an only son named 
Bhowanee Kishore. 

At the time of his father's death, Bhowanee Kishore, who 
succeeded as his heir, was about four years of age. He attained, 
however, his majority, and married the Appellant Bhoobun 
Debia. He died in the month of August, 1840, being then 
about twenty-four years old. He left no issue, and Bhoobun 
Debia, his widow, became the heir of his property, as well 
ancestral as of other estates which had been purchased with 
his own money during his life. ° 

Immediately upon the death of Bhowanee Kishore, an in- 
strument was set up, as being his Will, by Chundrabulee 
Debia, his mother, and Bhoobun Debia, his widow. By this 
instrument, power to adopt a son was given to Bhoobun Debia, 
and until such adoption was made, the income of the estates 
was given to Chundrabulee Debia and Bhoobun Debia. 

Under thisalleged Will, these two ladies took possession of 
the estates of Bhowanee Kishore, and remained in tlfe enjoy- 
ment of them for nearly four years, 

In December, 1843, Bhoobun Debia professed to exertise the 
power alleged to have been given to her by the instrument 
already referred to, and adopted a boy called Rajendra Kishore. 


Upon this, a quarrel appears to have arisen between 
Chundrabulee Debia and Bhoobun Debia, and Chundrabulee 


"Debia alleged that the supposed Will of Bhowanee Kishore, 


under which she had so long been in the enjoyment of half his 
property, was a forgery, and had,not been made till after his 
death, and that Bhoobun had no power of adoption. She 
further set up an inusteument galled an Onoomuttee puttro, 
or deed of permission by which she alleged that a power to 
adopt a son had been given to her by her husband Gour 
Kishore, in his life-time, and which power, in the events which 
had happened, she claimed a right to exercise. 

She accordingly adopted, or professed to adopt, the respon- 
dent, Ram Kishore, as the son of Gour Kishore, her late 
husband. 

Bhoobun Debia, on behalf of Rajendra Kishore, her adopted 
son, having obtained possession of all the property of Bhowanee 
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| 4 d z ^ 
“4 Kishore, the suit fn which the present appeal was brought, was 1865. 
" 


next friend of Ram Kishore, on his behalf, against Bhoobun 


- plaintiff claiming, as the adopted son of Gour Kishore, the , 
whole property, «ancestral and acquired, of Bhowanee Kishore. 
To this suit Chundrabullee Debia was made a defendant, 
instead of suing as a plaintiff, on behalf of her son; that 

. course being adopted probably with a view to avoid any 
prejudice which might arise from the inconsistency of her 
previous conduct with the title now set up for her son. 


When the case came before the Sudder Ameen, he was of 
opinion that the plaintiff must recover upon the strength of 


his own title, and that if such title failed, it was unnecessary d 


to decide upon the case of the defendants. 


— He was of opinion that the plaintiff had failed to prove his 
title, and he, therefore, dismissed the suit, expressing at the 
same time a strong opinion in favour of the defendant's adoption. 


He awarded the costs of the suit to the defendants, with 
the exgeption of Chundrabullee Debia, whom he held to be 
really the promoter of the suit. 

From this decision there was an appeal to the Sudder 
Dewanny of Calcutta. The case was heard upon several 
different occasions. Finally, the Judges were unanimously of 
opinion that the adoption of Rajendro Kishore was invalid, « 
and that the Will of Bhowanee Kishore, purpor ting to create 
the power of adoption, was a forgery. They were equally 
unanimous in holding that “the Onoomuttee puttro of Gour 

q Kishore ‘was a genuine and valid instrument, and that if the 
power to adopt continued at the time when Chundrabullee Debia 
_ professed to execute it, there had been a valid adoption. One 
of the Judges Was of opinion that the power was gone, and that 
p the adoption was invalid. The other two were of opinion. that 
the power existed at the time of the adoption, and a decree 
was made, therefore, in favour of' the plaintiff as to the 
ancestral property of Bhowanee Kishore, but not as to his 
elf-acquired property ; and the costs of the parties were ordered 
"to be borne by them in proportion to the amount of the 
| property decreed or Locke 
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dntstituted in 1852, in the Zillah Court of Mymensing, by a — Afoyes 


v. 
Debia and Rajendro Kishore, and certain other persons, the gr rion am 
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The case now comes before us on appeal by Bhoobun Debia, 
as representing her own rights and the rights of a son whom 
she had adopted in lieu of Rajendro Kishore, who is dead, 
and on a cross-appeal by Ram Kishore, complaining that the 
decree in*his favour ought to have included the self-acquired 
property? as well as the ancestral property of Bhowanee Kishore. 

On the hearing of these appeals, we expressed a clear opinion, 
without calling on the respondent's Counsel, that the Court 
below was right in holding that the alleged Will of Bhowanee 
Kishore was a forgery. The evidence is irresistible that it was 
contrived by the different members of his family after his death, 
in order to give effect to an arrangement which they. considered 
would be for the common benefit. This being so, and no power 
of adoption having been proved or alleged to have been given 
by parol, the adoptions of Rajendro Kishore and of the son now 
substituted for him, must of course be held in this suit to be 
invalid, 

The next question is, as to the validity of the adoption of 
Ram Kishore. We see no reason to dissent from the opinion 
of the Court below upon the facts of the case, viz., that the 
Onoomuttee puttro of Gour Kishore is a genuine instrument, 
and that, supposing the powers given by it to Rave been in 
force when the adoption under it took place, the adoption was 
good; but we think it unnecessary to examine into the 
genuineness of this instrument, as we are of opinion that at 
the time when Chundrabullee Debia professed to exercise it, 
the power was incapable of execution. 

It will be necessary to go into this part of the case with 
some minuteness, 

It appears that some ,years before the birth of Bhowanee, 
and in the year 1811 of our era, Gour Kishore being then 
childless, and anxious, as Hindus generally are, to provide a 
son by adoption, if he should have no natural-born soa, execu- 
ted an Onoomuttee puttro *on the 30th of March, 1811, by 
which he gave power of adoption to Chundrabullee, his wife. 

In 1819, two years after the birth of Bhowanee, he execu- 
ted the instrument on which p-esent question depends, which 
is in these words. [His Lordship read the deed, ante, p. 15.] 

The first question which arises is as to the construction of 
this instrument. It seems to have been considered by the 
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two Judges of the, Sudder Court, who decided in favour of the 185. 
respondent (certainly by one of them), that the document was Bhoobun Moyee 

| to be regarded as a Will, and as containing a limitation, op UM 

failure of male issue of the Testator, in the life-time of poene dera 
Chundrabullee Debia, of the estate of the Testator, to a son 
to be adopted by Chundrabullee Debia, as a persona designata ; dt 
and one of the Judges, in a very elaborate argument, refers to 
Mr. Fearne's celebrated treatise on Contingent Remainders, in 
order to show that such a devise by the English law would be 
valid. There is no doubt that by the decision of Courts of 
Justice, the testamentary power of disposition by Hindus has 
been established within the Presidency of Bengal; but it would 
be to apply a very false and mischievous principle if it were 
held that the nature and extent of such power can be governed 
by any analogy to the law of England. Our system is one of A 
the most artificial character, founded in a great degree on 

feudal rules, regulated by Acts of Parliament, and adjusted by 

a long course of judicial determinations to the wants of a state 

of a socigty differing as far as possible from that which prevails 

amongst Hindus in India. 


Bus their Lordships are quite satisfied that there is in this 
case no room for the application of any such doctrines. "The 
instrument before us is merely what it purports to be, a deed 
of permission to adopt; it is not ofa testamentary character, 
it was registered as a deed in the life-time of the maker; it 
contains no words of devise, nor was it the intention of the maker» 
that it should contain any disposition of his estate, except so 
far as such disposition might result from the adoption of a 
son under it. He mentions the objects which induced him to 
make the deed—religious motives, the perpetuation of his 
family, and the succession to his property; but it was by the 

L adoption, and only by the adoption, that those objects were 
to be secured’ and only to the extent in which the adoption 
could secure them. : 


The main ground of the decision in the Court below 
appears, therefore, to fail, and this instrument must be cons- 
trued, and its efect must be determined, in just the same way 
as if it had been made in one of the Provinces of India, ES 
which the power of testamentary disposition is not recognized. 


ts 
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Flow, then isthe deed to be construed «when we regard it 
merely‘as a deed of permission to adopt? What is the inten- 
tion to be collected from it, and how far will the law permit such 
intention to be effected? It must be admitted that 1t contemplates 
the possibility of more than one adoption ; that it ‘shows a 


* steong desire on the part of the maker for the continuance 


of a person to perform his funeral rites, and to succeed to his 
property; and that it does not in express terms assign any 
limits to the period within which the adoption would be made. 
But it is plain that some limits must be assigned. It might 
well have been that Bhowanee had left à son, natural-born or 
adopted, and that, such son had died himself, leaving a son, 
and that such son had attained his majority in the life-time of 
Chundrabullee Debia. It could hardly have been intended 
that after the lapse of several successive heirs a son should 
be adopted to the great-grand-father of the last taker, when 
all the spiritual purposes ofa son, according to the largest 
construction of them, whould have been satisfied. 

But whatever may have been the intention, would ,the law 
allow it to be effected? We rather understand the Judges 
below to have been of opinion that if Bhowanee Kishore had left 
a son, or if a son had been lawfully adopted to him by his wife 
under a power legally conferred upon her, the power of adop- 
tion given to Chundrabullee Debia would have been at an end. 

But it is difficult to see what reasons could be assigned 
for such a result which would not equally apply to the case 


> 
before us. 


In this case, Bhowanee Kishore had lived to an age which 
enabled him to perform—and it is to be presumed that he had 
performed—all the religious services which a son could perform 
for a father. He had suecteded te the ancestral property as 
heir: he had full power of disposition over it; he might have 
alienated it; he might have adopted a son to syeceed to it if 
he had no male issue of his body. He could have defeated 
every intention which his father entertained with respect to his 
property. , 

On the death of Bhowanee Kishore, his wife succeeded as 
heir to him, and would have equally succeeded in that character 
in exclusion of his brothers, if he had had any. She took a 
vested estate, as his widow, in the whole of his property. It 
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^ 
| pres be singular.if a brother of Bhowanee Kishore, made 'such 1805, 
by ado ption, could take from his widow the whole of His pro- P Bebia 
perty, when a natural-born brother could have taken no part. — 
E-. If Ram Kishore is to take any of the ancestral property, he vikishore Acha ri 
z must take all he takes by substitution for the natural-born = 
= and not jointly with him. x 
|».  — Whether under his testamentary power of disposition — 
Kishore could have restricted the interest of Bhowanee Kishore 
in his estate to a life-interest, or could have limited it over (if 
his son left no issue male, or such issue male failed) toan . 
. adopted son of his own, it is not necessary to consider; it is 
sufficient to say that he has neither done nor attempted to do 
this. The question is, whether the estate of his son being un- 
limited, and that son having married and left a widow his heir, 
and that heir having acquired a vested estate in her husband's a 
property as widow, a new heir can be substituted by adoption 
who is to defeat that estate, and take as an adopted son what 
a legitimate son of Gour Kishore would not have taken. 


This* seems contrary to all reason and all the principles of 
Hindu law, as far as we can collect them. 

It must be recollected that the adopted son, as such, takes 
by inheritance and not by devise. Now, the rule of Hindu law 
is, that in the case of inheritance, the person to succeed must 
be the heir of the last full owner. In this case, Bhowanee 
Kishore was the last full owner, and his wife succeeds, as his 
heir, to a widow's estate. On her death, the person to succeed » 
will again be the heir at that time of Bhowanee Kishore. 


If Bhowanee Kishore ,had died unmarried, his mother, 
Chundrabullee Debia, would have been his heir, and the ques- 
tion of adoption would have,stood om quite different grounds. 
By exercising the power of adoption, she would have devested 
no estate but her own, and this would have brought the case 
within the ordinary rule; but no case has been produced, no 
decision has been cited from the T'ext- Books, and no principle 
has been stated to show that by the mere gift ofa power of 
adoption toa widow, the estate of the heir of a deceased son 
vested in possession, can be defeated and devested, 





The only case referred to in the argument before us, or in 
‘the judgment below, as tending in that direction, is that of 
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Lackinarain Tayore, reported by Sir F. Macnaghten, “ Consider- 
ations ‘on Hindoo Law,” p. 168; but it is incontestable that in 
that case the disposition depended wholly on the testamentary 
power. The authority to adopt was only subsidiary to the 
disposition of the property. The Will of Lackinarain Tagore is 
set forth in full in No. 5, p. 9, of the Appendix to Sir F. Mac- 
naghten's work. It is termed a Will; it appoints an executor ; 
it disposes of the whole estate ; gives various legacies; gives the 
residue to the child of which his youngest wife was pregnant, 
whether a son ora daughter, in which latter case it would 
obviously break the legal order of succession; and directs that 
at that child's death the adoption of a son shall take place. 
We have already said that we express no opinion «as to the 
power of Gour Kishore to have made the disposition now 
insisted on by the appellant by devise of his estates, but we 
find no such devise in the instrument which he has executed. 


An additional difficulty in holding the estate of the widow 
of Bhowanee Kishore to be devested may, perhaps, be found 
in the doctrine of Hindu law, that the husband ande wife are 
one, and that as long as the wife survives, one-half of the 
husband survives; but it is not necessary to press this 
objection. . 

Upon the whole, we must humbly report to Her Majesty our 
opinion on the original appeal that the plaintiffs suit ought to 
be dismissed ; but, inasmuch as the main expense of it has been 
occasioned by the appellant setting up a state of facts which has 
turned out to be untrue, and disputing the facts alleged by the 
respondents, which have been established, we think that no 
costs should be awarded to either party of the suit or of the 
original appeal. The crogs-appeal is wholly groundless, and we 
must advise that it be dismissed with costs. 

The several Orders and Decrees complained of, so far as 
they are inconsistent with the above recommendations, must 
be reversed. . 

Norn. —The validity of the adgption of Ram Kishore was again discussed and 
finally negatived in Padmakumari v. Court of Wards (L. L. R., 8 Calo., 32) 
when the estate was, after the death of Bhoobun Moyee and Chundrabullee, 
claimed by the great-grandson of Chundrabullee's grand-father whose claim, 
however, failed by reason of the existence of a nearer heir to Bhowanee Kishore 
án the person of the adopted son of Chundrabullee's father. All the important 
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: KATAMA NATCHIAR™ 
t. s 
RAJA OF SHIVAGUNGA. 
(Reported, 9 Moo. I. A., 543 ; s.c. 2 W. R., P. C., 81.) 
* The, following judgment was delivered by the Ricut Hon. 

THE LORD JUSTICE TURNER. | 

The subject of this appeal, and of the long litigation which 
has preceded it, is the Zemindary of Shivagunga, in the Dis- 
trict of Madura and Presidency of Madras. r | 

This Zemindary is said to have been created in the year 
1730, by the then Nubob of the Carnatic, in favour of one Shasa- 
varna, on the extinction of whose lineal decendants m 1801, it 
was treated as an escheat by the East India Company, which 
had then become possessed of the sovereign rights of the Nabob 
of the Carnatic, and was granted by the Madras Government 
to a person whom we shall distinguish by one of his many 
names, as Gowerv Vallabha Taver. He had an elder brother 
named Oya Taver, who pre-deceased him, dying in 1815. The 
Zemindar himself died on the 19th of July, 1829. 


He had had seven wives, of whom three only survived him, 
Of the deceased wives, the first had a daughter [Since dead), 
who left a son named Vadooga Taver: the second had a daughter 
named Bootaka Natchiar; the third had two daughters, Kota 
Natchiar, and Katama Natchiar, the present appellant; and 
the fourth was childless. The three surviving widows were 
Anga Mootoo Natchiar, Purvata Natchiar, and Mootoo Verey 
Natchiar. Of these Purvata Natghiar was enceinte at the 
time of her husband's death, and afterwards gave birth to a 
daughter, named Sowmia& Natchjar. The two others were 
childless. 


Oya Taver, the brother, left three sons, of whom the eldest 
was named Mootoo Vadooga. , 


The Zemindary is admitted to be in the nature of a Prin- 
cipality—impartible, and *apable of enjoyment by only one 
member of the family at atime. But whatever suggestions of 
a special custom of descent may heretofore have been made 
(and there are traces of such in the proceedings), the rule of 
succession to itis now admitted to be that of the general 
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Hindu law prevalent in that part of India, with such qualifica- 
tipns only as flow from the impartible character of the subject. 


25 

15653. 

— 
Katama Natechiar 


Hence if the Zemindar, nt the time of his death, and his Raja of Shivagungs. 


nephews were members of an undivided Hindu family, and the 
Zemindary though impartible, was part of the common family 
property, one of the nephews was entitled to succeed to it on the 
death of his uncle. If, onthe other hand, the Zemindar, at the 
time of his death, was separate in estate from his brother's 


family, the Zemindary ought to have passed to one of his 





widows, and failing his widows to a daughter, or descendant of 


a daughter, preferably to nephews; following the course of 





t which the law prescribes for separate estate. These 
propositions are incontestable ; ; but Gowery Vallabha Taver's 
widows and daughters have advanced a third, which is one of 





the principal matters in question in this appeal. It is that, 


even if the late Zemindar continued to be generally undivided 


in estate with his brother's family, this Zemiadary was his 
self-acquired and separate property, and as such was descendible, 
like sepatate estate, to his widows and daughters and their 
issue preferably to his nephews, though the latter, as co- 
parcenets, would be entitled to hisshare in the undivided 
property, “Upon this view of the law the question whether 
the family were undivided or divided becomes immaterial. The 
material question of fact would be whether the Zemindury 


was to be treated as self-acquired separate proporty, or as part 


of the common family stock. 


Whichever may have been the proper rule of succession, it 
is certain that, if not on the death of Gowery Vallabha Taver, 
at least on the failure of his male issue, being demonstrated 
by the birth of his posthumous daugater, his nephew, Moottoo 
Vadooga, obtained possession of the Ze mindary. He seems to 
have set up an, instrument which in the proceedings is called a 
Will. On the appellant's side this ts treated as a forgery. The 
respondent, denying the forgery, does not now treat the docu- 
ment as a testamentary disposition, or as material to his title; 
and it may, therefore, be dismised from consideration. Moottoo 
Vadooga obtained possession with the concurrence of various 
members of the family, and of Government and its officers. 
He afterwards obtained from the then three surviving widows 
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the "Razinamah, or agreement. He contimued in possession 
without litigation, if not without dispute, until his death, 
which took place on the 21st of July, 1831 ; and was then 
succeeded by his eldest son, Bodha Gooroo Swamy Taver. 


. Soon *after this event began the litigation concerning this 
property, which has now continued upwards of thirty years. 
Its history may be conveniently divided into three periods: 
the first bezinning with the institution of suit, No 4 of 1832, 
and ending with the Order of the Queen in Council in 1844 ; 
the second beginning from the date of that Order, and ending 
with the death of the widow, Anga Mootoo Natchair, on the 
23rd of June, 1850; and the third being that which, covers the 
proceedings which have been had since Anga Mootoo Natchiar 
died. 


The suit, No. 4 of 1832, was brought by Velli Natchair 
the daughter of Gowery Vallabha Taver, by his first wife, on 
behalf of her infant son, Mootoo Vadooga. It claimed the 
Zemindary for the infant by virtue of an Arze said to have 
been sent by the Collector to Gowery Vallabha Taver in 
1822, according to which the succession would be to the son of 
a daughter in preference to his widows, and á efortiori in 
preference to his brother's descendants. The defence to this 
suit insisted that the Zemindury had been granted to Gowery 
Vallabha Taver solely in consequence of his relationship to 
the former Zemindars, and was, therefore, to be treated as part 
of the undivided family estate, and, as such, descendible to the 
eldest of the male co-parceners in preference to any descendant 
in the female line from Gowery Vallabha Taver. The reply 
did not raise any distinet issue as to the character of the 
family, whether divided or undivided, but insisted that the 
Zemindary was to be regarded as the self-acquired and 
separate property of Gowery Vallabha Taver; and ought to 
pass by virtue of the Arze to the Plaintiff. 


In 1833, two other suits were instituted against the 
Zemindar in possession. Of these, that distinguished as No. 
4 may be left out of consideration, inasmuch as the Plaintitf 
in it rested his title on an alleged adoption by Gowery 
Vallabha Taver, of which he failed to give satisfactory proof, 
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s Such a titie, if established, would of course have been para- 1863. 
mount to the claims of either the nephews or the widows. Katama Natchiar 


The suit, No. 3 of 1833, is, however, the most important, Raja of Shivagunge. 
with reference to this appeal, of the three suits now under 
consideration. It was brought by Anga Mootoo Nattéhiar. the e 
fifth wife, and the elder of the three widows of "Gowery 
Vallabha Taver. She set up an adoption, or quasi adoption 

A of Gowery Vallabha Taver, by the widow of the last 
Zemindar of the elder line, and treated this as the consider- 
ation, or a principal consideration for the grant of the Zemin- 
dary made to him by the East India Company, and she 
insisted that Mootoo Vadooga Taver, on her husband's death, 
got possession of the Zemindary, of which she was the legal 
heiress, by means of the forged Will. The defence to this suit, 
so far as it related to the title of the Zemindar in possession, 
was substantially the same as that made to the suit, No. 4 
of 1832; but it also denied the alleged forgery of the will, 
and insisted on the Razinamah executed by Anga Mootoo 
Natchiar and the other widows to Mootoo Vadooga Taver. 
In her reply, Anga Mootoo Natchiar did not raise any distinct 
issue as to the division or non-division of the family. She 

- submitted, as an issue of fact, that the Zemindary had been 
acquired by the sole exertions and merits of her husband ; and 
as an issue of law, that what is acquired by a man, without 
employment of his patrimony, shall not be inherited by his 
brothers and co-heirs, but if he dies without male issue shall 
descend to his widows, his daughters and parents, before going 
to his brothers or remoter collaterals. 


These three suits were all dismissed by the Provincial Court. 

We have not the decree or decrees of dismissal, but it seems 
probable that they were heard and disposed of together. It also 
appears that, although there was not in any of them a distinct 

issue, whether Gowery Vallabha aver and his nephews were or 

were not an undivided Hindu family, some evidence was given 

in the suit, No. 4 of 1832, to show that he and his brother were 
: separate in estate, "There was an appeal in each of the three 
— suits, and these were heard together, and disposed of by the 
decree of the Sudder Court. That decree dismissed No. 4 of 
1833, on the ground that the plaintitf had failed to prove his 
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— adoption by Gowery Vallabha Taver, and it dismissed 
the suit No. 4 of 1832 on the ground that the succession to the 
Zemindary was governed by the general Hindu law, and not 
by any particular or customary canon of descent; so that, if 
descendible as separate estate, it would go to the widows of 
CGowery Vallabha Taver in preference of « grandson by a 
daughter. In the suit, No. 3 of 1832, it was decided, first, 
that as a matter of fact the Zemindary was the self-acquired 
and separate property of Gowery Vallabha Taver; secondly, 
that according to the opinion of the Pundits whom it had 
consulted, the rule of succession to the Zemindary, though 
self-acquired, would depend on the fact whether the brothers 
had or had not divided their ancestral estate; that in the 
former case it would belong to the widow, and in the latter to 
the nephew ; thirdly, that upon the whole evidence the brothers 
must be taken to have divided their ancestral property ; and 
lastly, that the plaintiff, Anga Mootoo Natchiar, was entitled 
to recover the Zemindeury, not having forfeited her righta by 
the execution of the Rasinamah. 


Against this decree the Zemindar then in possession 
appealed to Her Majesty in Council. The Order made on that 
appeal on the 19th of June, 1844, was that the decree of the 
Sudder Court should be reversed, with liberty to the respon- 
dent, Anga Mootoo Taver, to bring a fresh suit, notwith- 
standing the decree of the Provincial Court, at any time 
within three years from the filing of that Order in the Sudder 
Dewanny Adawlut. The grounds on which their Lordships 
who recommended this Order proceeded were, as appears from 
the judgment delivered by Dr. Lushington, that the Sudder 
Court had miscarried in dtciding the question of division, which 
was not one of the points reserved in the cause, nor was expressly 
raised upon the pleadings, but that the respondent ought to 
be allowed to remedy the orgission in a new suit. And their 
Lordships added, that though they could make no Order on 
the subject, it would be exgeedingly desirable that it should 
be known to all those who were interested in the property 
that the question of division or non-division appeared to be 
the only point on which the main question of title to the 
property would ultimately depend. 












On the 20th of Agust, 1845, Anga Mootoo' Natchair com- 
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fenced her second suit in formå pauperis. In the interim 


Bodha Swamy Taver had died, andthe Zemindary had passed 


to his brother, Gowery Vallabha Taver, the father of the res- 
pondent, and he with a younger brother were the defendants 
to the new suit. {dn her plaint the widow after statmg the 
pedigree of the family, some of the former proceedings, and the 
desire of Velu Natchair, the widow of the last Zemindar of the 
elder line, to make Gowery Vallabha Taver, the first of that 
name whom we have mentioned, her successor, proceeds to 
allege, that with that object she had caused him and his elder 
brother, Oya Taver, to make a partition of their ancestral pro- 
perty as early as the year 1792. The plaintiff then excuses her 
omission to plead this fact in the previous suit by saying that she 
had been advised it was only necessary for her to show that her 
husband had been adopted by Veln Natchair, and that the 
Zemindary was his self-acquisition. She then proceeds to 
allege, that on the death of Velu Natchair, he actually became 
Zemindar until he was dispossessed by the usurpers; on whose 
defeat and destruction by the East India Company, he was 
again put into possession under their grant. She also in this 
suit makes the alternative case, that even if no partition of 
their ancestral property took place between Gowery Vallabha 
Taver and his brother, Oya Taver, she, as the eldest widow, was 
entitled to the Zemindary, as a separate acquisition, in pre- 
ference to that brother's descendants, and pleads the decision, 
in what is called the Sandayar case, to prove that such is the 
Hindu law, and that the opinion given in the former case by 
the Pandits to the contrary, was erroneous. 


In his answer, the first and principal defendant recapitulated 
the several facts relied upon by Bodha Gooroo in the former suit 
as constituting his title. He insisted that by the decision of 
the Judicial Committee of the, Privy Council the contest was 
narrowed to the issue whether the brothers were undivided in 
estate or not, and that the plaintiff should have rested her 
claim on that issue. He contended that there had been no 
partition, The points recorded in the suit are thus somewhat 
vaguely stated :—" The plaintiff to prove, by means of docu- 
ments and witnesses, that division took place in 1792. As the 














"ELECTION OF LEADING CASES, 


defence is but a denial of this circumstance, the defendant can 
not be called upon to establish the negative side by direct proof. 
But the defendant will have to prove the points mentioned in 
paragraphs 2 to 5 of the answer; and he is required to use, if 

ible, strong arguments against the pow particularly 
spoken*of by the plaintiff.” 

A large body of evidence is, in fact, given by each side on 
the question of division or non-division. The case was heard 
by the Civil Judge, Mr. Baynes, whose decree is dated the 27th 
of December, 1847. The effect of it was, that the only ques- 
tion really open between the parties was that of division or non- 
division; that the plaintiff had failed to prove the partition 
between Gowery Vallabha Taver and his brother, ‘Oya Taver; 
and that her suit must be dismissed with costs, 


Against this decree, on the 6th of April, 1845, Anga Mootoo 
Natchiar appealed to the Sudder Court. The defendant, Gowery 
Vallabha, then died, and his infant son, the present respondent, 
came in, and on the 5th of November, 1849, filed an answer to 
the appeal. Before the appeal was heard and on the 24th or 
June, 1850, Anga Mootoo Natchiar also died, and with her 
death ended the second stage of this long litigation. 


On the death of Anga Mootoo Natchiar the Court seems to 
have issued a notice in the form ordinarily used on the abate- 
ment of an appeal by the death of an appellant, calling upon 
the heirs of the deceased to come forward and prosecute the 
suit. This form of notice, it is obvious, was not strictly appli- 
cable to a case like the present, where, upon the death of a 
Hindu widow, the right of actiore formerly vested in her de- 
volves not upon her heirs, but upon the next heirs of her 
husband ; and to this ciréumstanc® may be traced some of the 
confusion which is observable in the subsequent proceedings. 
Such as it was, however, the notice brought into the field three 
sets of claimants. The first,consisted of Bootaka Natchiar, 
the daughter of Gowery Vallabha Taver by his second wife, and 
Kota Natchiar and the present appellant, his daughters, by his 
third wife. They claimed as the rightful heirs of the Zemin- 
dary, if it passed as separate property, next in succession to 
the widow, Anga Mootoo Natchiar; but considering its impar- 
tible nature, they expressed their willingness that it should be 
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enjoyed first by Bootaka Natchiar for her life, next by Kota 
Natchiar for her life, and lastly by the appellant, They treated 
 Sowmia Natchiar, the daughter by the sixth wife, as excluded 
i the succession by reason of her marriage with Bodha 
and of her being then a childless widow. ; 


Sowmia Natchiar, however, came forward by a separate peti- 

tion claiming to be heiress both to Anga Mootoo Natchiar and 
the Zemindary, by virtue of an instrument alleged to have 
been executed by Anga Mootoo Natchiar in her life time. 


A third claimant was Moottoo Vadooga, the plaintiff in the 
dismissed suit of 1832. His contention was, that though the 
decree in 4hat suit may have been right in preferring to his 
claim that of Anga Mootoo Natchiar, his title as grandson was 
nevertheless preferable to that of daughters, and that on the 
death of the widow he became entitled to the Zemindary. 


Counter-petitions were filed on behalf of the respondent, 
objecting to the revival of the appeal by any of these claimants ; 
and it is ebservable that he then insisted that they ought to be 
compelled to bring fresh suits for the trial of their alleged rights, 
in order, to give him the means of alleging and proving certain 
special mattgrs of defence against them, of which he would not 
have the benefit in the suit of Anga Mootoo Natchiar. 


The Sudder Court, in dealing with these claims to prosecute 
the appeal, has made three different and inconsistent orders. 


By the first, dated 21st of October, 1850, it held that none 
of the claimants could proseeute the appeal, which it directed to 
be removed from the file, but left any of them at liberty to 
bring anew action to enforce their respective claims, provided 
it was commenced before the 30th of April, 1851. 


They all petitioned for a review of this Order; counter- 

titions were filed on behalf of the respondent; and the Court, 
he its Order of the Ist of May 1851, notwithstanding an 
adverse opinion given by its Pandits on the 7th of March 
preceding, reversed its former Order, and directed the appeal 
m be replaced on the file, and the several claimants to be m: giy 
supplemental appellants ; resolving to hear the appe al, and, 
it should be sustained, to determine the mode in which thei “ir 
rights as against each other and the defendant should be tried. 
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= On the 19th*of April 1852, the Court, apparently of its own 
Katama Natchiar mere motion on taking up the record of the appeal, reversed 
Raja of Siivagunga, this Order of the 1st of May, 1851, and ruled that the several 
claimants could not be heard on the appeal, but might prosecute 
their regpective rights in the Court of first instance, which 
Court was to be guided in the admission apd hearing of their 
claims by the Regulations in force, and the appeal was again 
removed from the file. 


Thereupon the respondent shifted his ground, and by a 
petition dated the 30th of June, 1852, objected to the last 
Order and prayed for a review of it. His contention then was 
that the heirs next in succession to Anga Mootoo Natchiar, 
according to that course of succession, might have been admit- 
ted to carry on the appeal, and that it was a hardship on him to 
have to litigate his title with them in a new suit. The Court, 
however, by its proceeding of the 16th of September, 1852, 
adhered to its Order, giving at the same time a not very 
intelligible explanation of it. 


Of the three daughters of Gowery Vallabha Taver who 
joined in the first of the above-mentioned applications to the 
Sudder Court, the appellant alone brought a fresh suit, The 
plaint was not filed until the 5th of December, 1855, but there 
seem to have been various intermediate proceedings before 
both the Zillah and Sudder Courts, These are referred to in 
the appellant’s petition of appeal, but are nowhere stated in 
detail. Her plaint stated, that her father and his brother, 
Oya Taver, were divided in estate prior to 1801, and were 
then living separately; that the Zemindary was granted 
exclusively to the former, and was, therefore, his self-acquisition, 
and enjoyed by him in exclusion of his brother. 

The appellant’s title in succession to Anga Mootoo Natchiar 
is thus stated :—""The Zemindary, which is the self-acquisition 
of the plaintiffs father after his division with Oya Taver, 
belongs on the death of his widow, Anga Mootoo Natchiar, to 

- his second daughter, the plaintiff, who has male and female 
issue ; whilst his first daughter, Bootaka, has no issue, and the 
third daughter, Sowmia, is a widow." In the seventh paragraph 
(though the point is not taken so distinctly as in the suit of 

" Anga Mootoo Natchiar) she claims the Zemindary ns her 
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father's self-acquisition, irrespectively of the alleged partition 
with his brother, and the question of division. 


The answer took a formal objection to the suit, namely, that Raja of Shivagunga. 


it was brought against the guardian of the infant Zem indar, 
and not, as it ought to have been, against the infant Jointly 
with his guardian.” It also insisted on the Regulation of Limi- 
tation and the decree of the 27th of December, 1847, as bars to 
the appellant's claim. It further impeached her title as the 
heir next in succession to Anga Mootoo Natchiar in that line 
of succession, alleging that there were descendants of Gowery 
Vallabha Tavor through his elder widows, and it again pleaded 
many of the facts put in issue in the suit of 1845, as 
constituting the title of the infant Z«mindar., 


The estate being then in the custody of the Court of Wards, 
the Collector was made a defendant, and put in a similar answer. 
Replies and rejoinders were filed ; but without settling any issues 
or taking any evidence in the cause, the Zilla Judge, Mr. 
Cotton, op the 25th of August, 1859, dismissed the suit, to- 
gether with the suit, No. 4 of 1557, which had been instituted 
by Sowmia Natchiar, but with which we have no concern. His 
reasons for dismissing the appellant's suit were :—first, that 
upon the question of division she was concluded by the decree 
of 1847, which he treated as a judgment tn rem, made final by 
the removal of the appeal from the file ; and, secondly, that it 
was clear upon the opiniens of the Pandits, that the Zemindari, 
whether self-acquired or not, could not descend to the widow, 
nor, á fortiori, to a daughter, except in the event of the 
Zemindar having been of a ¢livided family. 

The appellant appealed from this decision to the Sudder 
Court, praying that the suit might be remanded for adjudica- 
tion on the merits, Her appeal was dismissed by a decree, 
dated the 5th of November, 1859. The Sudder Court seems 
also to have considered that by ¢he dropping of the appeal on 
Anga Mootoo Natchiar'* death the decree of 1847 had become 
final, and, as such, was an effectual bar to the appellant's claim, 
On the 3rd of March, 1860, the Sudder Court refused to give 
the appellant leave to appeal to Her Majesty in Council; but 
special leave was afterwards given on the recommendation of 
this Cominittee, 
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The present appeal is against the decree of the Sudder 
Court of the 5th of November, 1859, and its Order of the 
3rd of March, 1860, and the decree of the 25th of August, 
1859, Itis also against the Order of the Sudder Court of 
1852, amd the decree ofthe Civil Court of Madura of the 
27th of December, 1847. If, therefore, thé latter decree is 
in truth a bar to the appellant’s obtaining effectual relief 
in her original suit, the appeal seeks by reopening that decree 
to remove the bar. 


And here, before going further, their Lordships deem it 
right to remark shortly upon the extraordinary doctrine 
touching this decree which was propounded by.the Zilla 
Judge when dismissing the suit of 1856 ; because if unnoticed 
here, as it seems to have been unnoticed by the Sudder 
Court, it may find acceptance with other unprofessional Judges, 
and embarrass the course of justice in India. Their Lord- 
ships would otherwise think it unnecessary to observe that 
a judgment is not a judgment in rem, because ing suit by 
A for the recovery of an estate from B it has determined an 
issue raised concerning the status of a particular person or 
family. It is clear that this particular judgment was nothing 
but a judgment inter partes ; and the only question which 
could properly arise concerning it in the suit of 1856 was to 
what extent, as such, it was binding on the appellant. 


Their Lordships also feel constrained to observe that the 
various proceedings, which have taken place since Anga Mootoo 
Natchiars death, have signally failed to do justice between 
the parties, or to dispose of the fhatters in dispute between 
them by anything approaching to a regular course of trial 
and adjudication. When Anga“Mootoo Natchiar died, the 
decree of 1847 was not a final decree. An appeal was pending 
against it. Either it was binding upon those who in the 
event of her title being a.good one would succeed to the 
Zemindari, or it was not. Those persons were obviously 
not her heirs, but the ne«t heirs of her husband according 
tothe canon of Hindu law, which defines the succession to 
separate estate, It ought not, their Lordships conceive, to 
have been a difficult matter to ascertain the persons answering 
to this description, Ifthe decree were in its nature binding 





on them, they, when ascertained, ought to have beep allowed 
to prosecute the appeal. If the decree were not binding upon 
them, it ought not to have been treated as an obstacle to the 
full trial and adjudication of their rights in an original suit. 
The Sudder Court, however, after making two other and incon- 
sistent Orders, referred the parties to an original suit ; and 
yet a suit of that nature when brought by the appellant has 
been since disposed of against her summarily, and without 
taking evidence, on the ground that the main and essential 
issue in it was concluded by the decree of 1847. Therefore, 
she has fallen, so to speak, between two stools. She has had 
neither the benefit of the appeal against the decree of 1847, 
nor a fair trial of her right in a new suit, 





It has been ingeniously argued here that for this result 
the appellant is herself solely responsible ; that the suit which 
she ought to have brought, and which the Sudder Court intend- 
ed her to bring, was one in the nature ofa Bill of revivor, 
ora Bill of revivor and supplement, limited to the object 
of obtaining from the Zilla Court a declaration that she had 
established her title to stand in the place of Anga Mootoo 
Natchiar, and carry on the former suit. Whether the pro- 
cedure of the Courts of the East India Company admitted 
of such a suit (and no precedent of one has been produced), 
their Lordships are not prepared to say. But they have a 
very strong and clear opinion that such was not the nature 
of the suit which the Sudder Court had in its contemplation 
when it made its Order of 1852. The omission to reserve 
the hearnig of this appeal until the determination of the 
new suit; its removal from the file, which seems to be tanta- 
mount to its dismissal for want of prosecution, and has been 
so treated in these proceedings ; the contention of the res- 
pondent himself in his counter-petitions filed in opposition 
to the first applications for leave. to prosecute the appeal—all 
point to the conclusion that the new and original suit intended 
was one in which the whole title pfthe claimants should be 
again pleaded and litigated. 

The subsequent and obscure Order of the 16th of September, 
1852, is hardly inconsistent with this, though it seem to 
contemplate that the decree of 1847 might prove an effectua 
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bar to the suit which the Court itself had directed. Yet if 
there was ground for this apprehension, in what a position 
_ had the Sudder Court placed the claimants? It had denied 
to them the power of prosecuting the appeal ; it had, thereby 
made final that which was not in its nature final ; and having 

us titd their hands, it sent them to wage a contest ina 
new suit in which, so bound, they could not but fail Hf, 
therefore, the decree of 1847, when final, was binding on the 
claimants, the Sudder Court ought either to have dealt with 
the appeal on the merits, or it ought to have declared the 
claimants at liberty to bring and prosecute the new suit, 
notwithstanding that decree. 

In either view of the case, therefore, there was a grave 
miscarriage of justice in the earliest Order of the Sudder 
Court which is appealed against, viz. that of the 19th of 
April, 1852. 

It seems, however, to be necessary, in order to determine 
the mode in which this appeal ought to be disposed of, to 
consider the question whether the decree of 1847, if it had 
become final in Anga Mootoo Natchiar’s lifetime, would have 
bound those claiming the Zemindari in succession to her. 
And their Lordships are of opinion that, unless it could be 
shown that there had not been a fair trial of the right in that 
suit—or, in other words, unless that decree could have been 
suecessfully impeached on some special ground, it would have 
been an effectual bar to any new suit in the Zilla Court 
by any person claiming in succession to Anga Mootoo Natchiar. 
For assuming her to be entitled to the Zemindari at all, the 
whole estate would for the time be vested in her. absolutely 
for some purposes, though, in seme respects, for a qualified 
interest ; and until her death it could not be ascertained who 
would be entitled to succeed. The same principle which has 
prevailed in the Courts of this country as to tenants in tail 
representing the inheritance, would seem to apply to the case 
of à Hindu widow ; and itis obvious that there would be the 
greatest possible inconvenience in holding that the suceeding 
heirs were not bound by a decree fairly and properly obtained 
against the widow. 


But, then, assuming that the succeeding heirs would be so 
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bound, it was strongly insisted on the part of'the respondent 
that this Committee can do no more than remit the cause 
with directions to the Sudder Court to hear and determine 
the appeal against the decree of 1847 ; that it cannot itself 
deal with the merits of a decree of the Civil Court, watil they 
have been determined by the appellate Court. Their Lord- 
ships, however, are not of that opinion. The appeal was ripe for 
hearing by the Sudder Court. Their Lordships have before 
them all the materials fora decision upon the merits, which 
have been fully argued before them. They conceive, therefore, 
that they are not bound to yield to this technical objection. 
On the contrary, they think that it is competent to them to 
advise Her Majesty to make the Order which the Sudder 
Court ought to have made in 1852, and that it is their duty 
to do so. 

The substantial contest between the appellant and the 
respondent is, as it was between Anga Mootoo Natchiar and 
the respondent's predecessors, whether the Zemindari ought 
to have flescended in the male and collateral line ; and the 
determination of this issue depends on the answers to be given 
to one or more of the following questions :— 

First. Were Gowery Vallabha Taver and his brother 
Oya Taver, undivided in estate, or had a partition taken place 
between them. 

Second. If they were undivided, was the Zemindari the 
self-acquired and separate property of Gowery Vallabha 
Taver? And if so— 

Third. What is the course of succession according to the 
Hindu law of the south of India of such an acquisition, where 
‘the family is in other respects an undivided family ? 

| Upon the first question their Lordships are not prepared 
to disturb the finding of Mr. Baynes in the decree of 1547. 
There are undoubtedly strong, reasons for concluding that 
Gowery Vallabha Taver and his brother, after the acquisition 
by the former of the Zemindari, lived very much as if they 
were separate. But this circumstance is not necessarily incon- 
sistent with the theory of non-division, if, as was likely, the 
family and undivided property was very inconsiderable in 
comparison of the separately enjoyed Zemindare. And Anga 
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Mootoo Natchial, having admitted that the brothers had been 
joint in estate, and alleged a partition at a particular place and 
time, took upon herself the burden of proving that partition ; 
a burden from which it must be admitted she has not satis- 
factorily eelieved herself. Nor can their Lordships in consi- 
fering this question be unmindful of the presumption which 
arises from the lateness of the period at which the allegation 
of division was first made ; and from the silence of the parties 
in the suits of 1832 and 1833, as well as in. the suit of 1823, 
which is mentioned in these proceedings, upon the subject 
of a partition which, if it had ever taken place, must have been 
in the knowledge of all the members of the family. 


The second question their Lordships have no hesitation 
in answering in the affirmative. Every Court that has dealt 
with the question has treated the Zemindari as the self- 
acquired property of Gowery Vallabha Taver. Their Lord- 
ships conceive that this is the necessary conclusion from the 
terms of the grant, and the circumstances in which it was 
made. The mere fact that the grantee selected by Goternment 
wasaremote kinsman of the Zemindars of the former line 
does not, their Lordships apprehend, bring this case within 
the rule cited from Strange's “Hindu Law" bf Sir Hugh 
Cairns. 

The third question is one of nicety and of some difficulty. 
The conclusion which the Courts in India have arrived at 
upon it, is founded upon the opinion of the Pandits, and upon 
authorities referred to by them. We shall presently examine 
those opinions and authorities; but before doing so, it will 
be well to consider more fully the law of inheritance as it 
prevails at Madras and- throughout the southern parts of 
India, and the principles on which it rests and by which it 
is governed. The law which governs questions of inheritance 
in these parts of India is to be found in the Mitakshara, 
and in Ch. IL, Sec. 1, of that work the right of widows to 
inherit in default of male issue is fully considered and 
discussed. 

The Mitakshara purports to be acommentary upon the 
earlier institutes of Yajnawalkya; and the section in ques- 
tion begins by citing a text from that work, which affirms in 
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ofmal But then the author of the Mitakshara refers 
d » va ipo | which are apparently in conflict with 
4 th P doo rin n es of ge? Y Yajnawalkya, and, after reviewing those 
n uth orities, s eks to reconcile them by coming to thè conclu- 
L | oim lit & woddod wife, being chaste, takes the whole” estate 
of a-man, Who, “beng separated from his co-heirs, and not 
| ‘bse | ently re-united with them, dies leaving no male issue.” 
This tex t, it is true, taken by itself, does not carry the rights 

f wido jw s to inherit beyond the cases in which their husbands 
* v died ina state of separation from their co-heirs, and 
leav vin g no male issue ; but it is to be observed that the text 
js prop j'unded as a qualification of the larger and more general 
sition in favour of widows; and, consequently, that in 
Pp st rui ing it, we have to consider what are the limits of the 
qualifie cation, rather than what are the limits of the right. 

Now. , the very terms of the text refer to cases in which the 
jm of the deceased has been his separate property, 

and, i inde the whole chapter in which che text is contained, 
* seems it » deal only with cases in which the property in ques- 
M been either wholly the common —— ofa united 
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E ^ hic I Db sopat. in question may have been in — the 
b 3 c mx m à property of a united family, and in part the separate 
— jui M. s the — and it cannot, we think, be 















T tly , Sted with, their — and have died leaving 
iN. io mi ale > issue, they cannot, when their husbands have not 
been separated, take any part of their estates, although 
it may y have been their husband's separate acquisition. The 
ES — , therefore, does not seem to us to govern this case, 


There ! being then no positive tex governing the case before 
us, we must look to the principles »of the law to guide us in 
"termi ining it. It is to be observed, in the first place, that 


E he gen eral course of descent of separate property according 
vo th a Hindu law is not disputed. It is admitted that, accor- 
din ig to t hat law, such property descends to widows in default 
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of male issue, It is upon the respondent, therefore, to make 

out that the property here in question, which was separately 
acquired, does not descend according to the general course of 
the law. The way in which this is attempted to be done, 
is by showing a general state of coparcenaryship as to the 
family Property ; but assuming this to have been proved, or 
to be presumable from there being no disproof ofthe normal 
state ef coparcenaryship, this proof, or absence of proof, can- 
not alter the case, unless it be also the law that there cannot 
be property belonging toa member of a united Hindu family, 
which descends in a course different from that of the descent 
of a share of the property held in union ; but such a proposi- 
tion is new, unsupported by authority, and at variance with 
principle. That two courses of descent may obtain on a part 
division of joint property, is apparent from a passage in W. H. 
Macuaghten's “Hindu Law," title “ Partition,” Vol I, p. 53, 
where it is said as follows: "According to the more correct 
opinion, where there is an undivided residue, it is not subject 
to the ordinary rules of partition of joint property ;"in. other 
words, ifat a general partition any part of the property was 
left joint, the widow of a deceased brother will not participate, 
notwithstanding the separation, but such undivitled residue 
will go exclusively to the brother." 


Again, it is not pretended that on the death of the acquirer 
of separate property, the separately acquired property falls 
into the common stock, and passes like ancestral property. 
On the contrary, it is admitted that if the acquirer leaves male 
issue, it will descend as separate preperty to that issue down 
to the third generation. Although, therefore, where there is 
male issue the family property -and the separate property 
would not descend to different persons, they would descend 
in a different way, and with different consequences ; the sons 
taking their father’s share in. the ancestral property subject 
to all the rights of the coparceners in that property, and his 
self-acquired property free,from those rights. The course of 
succession would not be Mis same for the family and the 
separate estate ; and it is clear, therefore, that, acccrding to 
the Hindu law, there need not be unity of heirship. 


But to look more closely into the Hindu law. When 
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yperty belonging in common to a united Hindü fafnily has 
o ierit the divided shares go in the general course of 
descent of separate property. Why, it may well be asked, 
should not the same rule apply to property whieh from its 
first acquisition has always been separate ? We have seen 
from the passage already quoted from  Macnaghten's “Hindu 
Law,” that where a residue is left undivided upon partition, 
what is divided goes as separate property ; what is undivided 
follows the family property ; that which remains as it was, 
devolves in the old line ; that which is changed and becomes 
separate, devolves in the new line. In other words, the law 
of succession follows the nature of the property and of the 
interest in it. 


Again, there are two principles on which the rule of 


succession according to the Hindu law appears to depend : 
the first is that which determines the right to offer the funeral 
oblation, and the degree in which the person making the 
offering i» supposed to minister to the spiritual benefit of the 
deceased ; the other is an assumed right of survivorship. 
Most of the authorities rest the uncontested right of widows 
to inherit the estates of their husbands, dying separated from 
their kindred, on the first of these principles (1 Strange’s 
"Hindu Law," p. 135). But some ancient authorities also 
invoke the other principle, Vrihaspati (3 Coleb. Dig. 458, tit. 
ecexcix ; see also Sir William Jone's paper cited in 2 Strange '« 
"Hindu Law," P. 250) SAYS ; "Of him whose wife 1s not deceas- 
ed half the body survives; how should another take the 
property while half the body of the owner lives?" Now, it 
the first of these principles were the only one involved, it 
would not be easy to see why the widow's right of inheritance 
should not extend to her husband's share in an undivided 
estate. For it is upon this principle that she is preferred to 
his divided brothers in the suceession to a separate estate. 
But it is prefectly intelligible that, upon the principle of 
survivorship, the right of the copateeners in an undivided 
estate, should over-ride the widow's right of succession, whether 
based upon the spiritual doctrine or upon the doctrine of 
survivorship. It is, therefore, on the principle of survivorship 
that the qualification of the widow's right established by the 
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Mitakshara, whatever be its extent, must be taken to depend. 
If this be so, we can hardly, in a doubtful case, and in the 
absence of positive authority, extend the rule beyond the 
reasons for it. According to the principles of Hiadu law, 
there is*coparcenaryship between the different members of a 
united* family, and survivorship following upon it. There 
is community of interest and unity of possession between all 
the members of the family, and upon the death of any one of 
them the others may well take by survivorship that in which 
they had during the deceased's life-time a common interest 
and a common possession. But the law of partition shows 
that as to the separately acquired property of one member of 
a united family, the other members of that family have neither 
community of interest nor unity of possession. The foundation, 
therefore, of a right to take such property by survivorship 
fails; and there are no grounds for postponing the widow's 
right to any superior right of the copareeners in the undivi- 
ded property. 

Again, the theory which would restrict the preference ef 
the coparceners over the widows to partible property is not 
only, as is shown above, founded upon an intelligible principle, 
but reconciles the law of inheritance with the law. of partition, 
These laws, as is observed by Sir Thomas Strange, are so 
intimately connected that they may almost be said to be 
blended together ; and it is surely not consistent with this 
position that coparceners should take separate property by 
descent, when they take no interest in it upon partition. We 
may further observe, that the view which we have thus indi- 
cated of the Hindu law is not only, as we have shown, most 
consistent with its principles, but is also most consistent with 
convenience, 


A case may be put of a Hindu being a member of a united 
family having common propesty, and being himself possessed 
also of separate property. He may be desirous to provide for 
his widow and daughterse by means of the separate property, 
and yet wish to keep the family estate undivided. But if the 
rule contended for were to prevail, he could not effect his first 
object without insisting on the partition, which, ex hypothesi, 
he is anxious to avoid, 
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The ease standing thus upon principle, ‘we Sruieed to, 
E ider the opinions of the Pandits and the authorities referred 
to by — 
A DTE "The case appears to have been referred to the Pandits on 
- several occasions, The first of these references was matle by the 
= Zilla Court in 1833, in the suit No. 4 of 1832. The anSwer of 

the Pandits bears date the 28th of October in that year. It is 
‘Unnecessary, however, to examine this particularly, since what- 
ever is there laid down is included in the fuller statements 
which will be next considered. 


$. These fuller statements were made by the same Pandits in 

. answer to references directed by the Sudder Court before 
í $- making the decree of the 17th of April 1837 («) The 
i E answers are dated the 25th of December, 1836, and the 16th of 
January, 1837. 





On examining the reasons on which the Pandits rest their 
opinions, it is to be observed that they proceed upen the 
assumption that the texts cited by them apply to the case 
which they were called upon to consider. They seem to have 
done so, both as to the passages cited from Vrihaspati and as 
to the text, in the Mitakshara to which they refer ; but they 
leave untouched the question which they ought to have cen- 
sidered, whether these authorities do or do not affect this 
particular case, What we have already said as to the text 
from the Mitakshara, and what we shall presently say as to the 
passages from Vrihaspati is, we think, a sufficient answer to 
this part of the reasons on which the Pandits found their 
à opinion. Then, again, they point to the distinction between 
obstructed and non-obstructed heritage ; and because the 

widow's right is not mentioned as obstructing the heritage, 
they infer that she cannot be entitled. 
1 
| 
| 


But the whole of this last argument seems to be founded on 
the passages in the Mitakshara contained in clauses 2 and 3 of 
‘section I, chapter I; and these passages, when examined, 
clearly appear to be mere definitions*of “obstructed” and “non- 

—— bstrueted heritage," and to have no bearing upon the relative 
rights. of those who take in default of male issue. If, indeed, 
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—— (e) See questions and answers, 3 Moo. L App, Cas. 252. 
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1553. the 'argument which the Pandits have raised upon these 
Katama Natehiar passagés be well founded, it would, as it seems, prevent the 
Raja of Shfvagangs. Widow from taking in any case. 


It remains, then, to consider the authorities on which the 
- Pundits mly in support of their opinions. They consist of the 
text frm the Mitakshara, to which we have already so fre- 
quently referred, and of passages from Vrihaspati and several 
other commentators on the Hindu law. We have already 
intimated our opinion that the text from the Mitakshara does 
not apply to this case, and as to the passages from the 
commentators they are all of equivocal import. They may, or 
may not, have been intended to apply to a case like the present, 
and if there was nothing more to be found upon the subject 
they might or might not be thought sufficient to warrant the 
opinion which the Pandits have founded upon them ; but 
these passages seem to be the same passages, or passages 
similar to those, which were brought forward before the time 
of the Mitakshara, to show that widows were not entitled even 
where the property was wholly separate. We maf instance 
the passage from Narada. These authorities failed when 
contrasted with conflicting passages in the works of other 
commentators, of which the Pandits in this cas have taken 
no notice, to negative the right of the widow where the 
property was wholly separate ; and as they have failed to this 
extent, we cannot but think that the Pandits in this case have 
gone much too far in bringing them forward as uncontradicted 
authorities in favour of the opinion which they have formed 
that the widows are not, in this case, entitled to the separately 
acquired property. It seems to us, too, that the decision in 
the Sandayar case—a decision also founded on the opinion of 
the Pundits of the Sudder Court—is wholly at variance with 
the opinion of the Pandits in the present case. Whether the 
Pandits in that case were or were not right in the opinion, that 
the Zemindary became the stparate property of the uncle by 
the transaction between him and his nephew, it is quite un- 
necessary to consider. All that is important to be considered 
is, that holding the Zemindary to have become the separate 
property of the uncle, they held that the widows of the uncle's 
son became entitled to it, and that the Court followed that 









e e onel — usions : at which. won have arrived with the Opinion 
gi pereh y the  Pandits in the Sandayar case, by assuming that 
he ha Band its i in that case proceeded. upon an idea that the des- 
cenc ondanta of f the common ancestor had been separated, but we 
see no foundation whatever for that assumption. On the contrary 
"the fac facts of the cas@ seem to us to negative it. If, indeed, there 
had bee en n any such separation, we do not see how there could 
h ave | Jeer any question as to the rights of the widows. 
pT le case, therefore, stands thus upon the authorities. On the 
ont pe have the opinions of the Pandits in this case, 
whic oh seem never to have been acted upon by ey final decree. 













an | i the — suthoritics cited for the appellant at ge Rar 
rticularly the passage from Menu, in Sir William Jones's, 
p per, given at Strange's “ Hindu Law” Vol. II, p. 250 [2nd 
.], and the opinion of the Pandit, Kristnamachary, 
£3 Strange's " Hindu Law," p.231), the latter and material 
= portion LS which is not open to the objection taken to the 
= p which precedes it by Messrs. Colebrooke and Dorin. 


/—— In this state of things their Lordships cannot but come to 
he conclusifin that the balance of authority, as well as the 
ic ight of principle, i is in favour of the appellant's contention. 
T We proceed, then, to consider how the Sudder Court ought 
v to have dealt with this case after Anga Mootoo Natchiar's death, 
and we are of opinion that that Court ought upon the applica- 
Me E ons made by the different parties claiming to prosecute the 
y E. ppeal, to have determined which of the parties was so entitled. 
— We are of opinion, that Sowmia Natchiar and the grandson were 
(mo ot so entitled, and that their claims, therefore, ought at once 
Po og have been dismised. The claims of the appellant and her 
à twe » sisters were founded on a right common to them as against 
he Respondent; an and we think that the Court ought to have 
Tcp a entitled to prosecute the appeal without prejudice to 
tl nei r rights inter se, founded upon the agreement which appears 
n — V e been entered into between them. It would then have 
open to the Court to decide the case upon the merits ; and 
r3 i on m th ie merits we are of opinion, for the reasons above given 
th: he appellant and her sisters were well entitled to the 
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Zemindary, as gaiust the respondent. We have, of course, 
not failed to consider the judgment of this Committee in 1844. 
Nor have we failed to observe that, in a recent edition of his 
Treatise on the Hindu Law of Inheritance, Mr. Strange, one of 
the Judges of the Sudder Court of Madras has expressed an 
opiniom adverse to the conclusion at which we have arrived. 
But we think it probable that the case was not so fully discussed 
and examined in 1844, as it has been on the present hearing ; 
and, at ali events, we do not feel ourselves justified in holding 
the appellant bound by the opinion which was then expressed ; 
which, though of course entitled to the greatest possible respect, 
was not necessary to the decision then arrived at. And, as to 
the opinion expressed by Mr. Strange, it seems to rést upon the 
opinions of the Pandits, and the proceedings of the Courts which 
we have now been called upon to review. If that opinion had 
been supported by a uniform course of decisions, we should 
perhaps have felt some difficulty in contravening it; but as the 
case stands upon the authorities, we feel bound to give effect 
to the conclusion at which we have arrived, e 


We shall, therefore, humbly recommend Her Majesty to 
reverse the decrees and orders complained of by this appeal ; 
to declare that the suit of 1856, which appears t$ us to have 
resulted from erroneous directions given by the Sudder Court, 
ought to have been, and ought to be, dismissed ; and in the suit 
of 1845 to declare that Sowmia Natchiar and Mootoo Vadooga 
were not, nor was either of them, but that the appellant and 
her sisters were, as against the respondent, entitled to proseeute 
the appeal, to recover the Zeminqary —this declaration to be 
without prejudice to the rights of the appellant and her sisters 
inter se: and, further, to declare that an account ought to have 
been and ought to be directed of the rents and profits of the 
Zemindary received by the respondent, or by his order, or for 
his use, since the death of Anga Mootoo Natchiar, with direc- 
tions for payment to the parties entitled of what should be found 
due upon the account ; and also to declare that the Zemindary 
ought at once to be put into the hands of the Collector, or of a 
Receiver to be appointed by the Court, with liberty to the 
appellant and her sisters, or any of them, to apply tothe Court 
as they may be advised. We shall further recommend that the 
























d to the Sudder Court, with difections, to — 
| arati ions into effect ; but we shall not recommend that 

ts be given of the suit of 1856, or of this appeal or of 

M ihe proceedings below. But any costs to which the 
pi faa been subjected must be refunded. e I 


| case decides a number of points and is regarded as the leading 

Eus the question of the Hindu widow's estate and the effict of a 

1 Lob | against her upon those who claim the estate after her death, 

o (II) (on the question of succession under the Mitakshara to the self. 
d property of an undivided member of a joint Hindu family. 


ve | the first question it is important to bear in mind that the widow 
reoupies la | double character, one as representing the entire estate and the other 
a (m ; — owner of a limited interest in the estate ; the answer to the 
av a whether the reversioners would be bound by an adverse decree against 
ti he wid ow or whether the entire estate would pass ata sale in execution of 
dores. would depend upon the nature of the suit in which the decree was 
le or execution issued, If the suit wax simply for a personal claim against 
in ow, a sale of her husband's estate in execution of a decree obtained 
t her in the suit will pass merely the widow's qualified interest and the 
nary interest will not be bound. A decision against the widow based 
b personal toher cannot bind the reversioner [Baijun Dooby v. Brij 
3 L R., 1 Cato., 133; L R, 2L A., 275; Jugut Kishore v. Jotinidro 
ory 10 Calo., 085: Braja Lal v. Jiban Krishna L L. R., 26 Calo., 285} If 
in the suit the widow acted as representing the entire estate, the 
ib thas the dikoe of dismissal made against her in the suit was based on 
the ground of limitation and that the Limitation Act gives to the reversioner 
1 to possession" a fresh start from the date of the widow's death, 
woul aod gro for holding that the decree would not be binding on 
E — (Hari Nath v. Mothurmohun, I. L. R., 21 Calo., 8.) 


SU ni rikon to the observations made by their Lordships in the principal 
cas on the effect of impartibility of an estate forming part of a joint family 

prope ty it would be instructive to study the later pronouncements of the 
. Judicial Committee in Sartaj Kuari v. Deoraj Kuari, 1. L. R., 10 All, 272; 
a v. Court of Wards, I. L. R., 22 Mad., 383. 
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he " GURU GOVIND SHAHA 
vs, - 
© ^ ANUND LAL. 
(Reported, 13 W. R. F. B. 49; 6 B. L. R. 15.) 
E D The 24th January, 1870. 
Thfs case was referred to the Full Bench by BAYLEY and 
1870. HonHOUSE, JJ., with the following remarks — 
— 24. Hoxsnovse, J.—' The points we have to determine turn 


entirely upon a question of genealogy, and, with reference to 
those points, the following is admittedly the family tree, viz.,— 
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Prewnt:—The Hon'ble Sir Barnes Peacock, Kt., Chief Justice and the 
Hon'ble F. B. Kemp, A. G. Macphersen, Dwarkanath Mitter and Sir Charles ~ 
Hobhouse, Bart, Judges, 
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The question is whether the plaintiffs, who are the sons 
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of *the adopted son Mirtoonjoy, can, in the presence of Guru Govinda Shaha 


Punchanun, sue to set aside certain alienations made to the 
defendants, special appellants, by one Doyamoyee out of the 
estate of Gungadhar deceased, è 

mnis question is again upon the arguments divided irto two 


— Firstly—Whether the plaintiffs being but descendants by 
ndoption and being fifth in descent can take at all ; and 


Secondly—Whether Punchanun, admitting that plaintiffs 
can take at some time or other, is not the preferential heir, 
inasmuch ag he is admittedly in the position of a kinsman, 
who can offer two oblations to the deceased owner Gungadhur ; 
whilst on the other hand, plaintiffs are admittedly only in the 
position of Sakulyas or distant kinsmen., 

These points have been very ably argued by Babu Kalee 
Prosunno Dutt for the defendants, special appellants, and 
Babu Romesh Chunder Mitter for the plaintiffs, special respon- 
dents, and we believe that we have had the whole of the 
authorities bearing upon the said points most fully set before us, 

It is admitted by the pleader for the special appellants 
that, if the adopted son were in all respects on an equality 


with the natural son in the matter of succession, the plaintiffs, 


the descendants of an adopted son, in this case, would not be 


out of court simply because of such descent; but it is conten- 


ded that in this matter of succession the adopted son is not on 


‘such an equality, but that, whereas the descendants of the 


natural son are heirs up to tite seventh generation, the descen- 


dants of the adopted son are, on the other hand, heirs only up 


to the fourth generation, and the plaintiffs, being but of the 
fifth generation, are not heirs. 

This contention is based almost entirely upon an interpre- 
tation that is sought to be put upon certain texts and com- 
ments thereon to be found in verses 18 to 26 of Section III of 
the Dattaka Chandrika. e 

- The verse mainly relied on is verse 18, and it is couched 
in these words— 


“The relation of Sapinda is next considered. This extends 


to three degrees : in the family of the natural father by reason 


Raat Lal, 
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of consanguinity ; and in that of the adopted, through connec- 
tion by the funeral cake." . 


Looking to the words used and to the context, this verse 
seems to me to be at once a proposition laid by the commen- 
tator fot consideration, and also a conclusion to which the 
comméntator had arrived; but the question seems to me still 
to remain as to what the extent of the question was which the 
proposition was intended to embrace and to conclude. 

A text to support the preposition is given in verse 19; 
then in the verses 20 to 23 are given the explanation and the - 
bearing of that text, and the reconcilement of it with apparently 


inconsistent texts; then in verse 24, the proposition is again 


laid down almost verbatim as in verse 18, as proceeding from 
some other commentator; and then again in verses 25 and 26 
are given a further explanation and further bearing of the 
text. 


Ican not but conclude from the best consideration I can 
give to this section III as a whole that the commentstor inten- 
ded to lay down the proposition that, whilst in the case of«the 
natural son, the relationship of Sapinda extended to the 
seventh degree, in the case of the adopted son that relation- 
ship extended only to the fourth degree. 


I remark that in the previous part of the section, 
he had been treating of two classes of adopted sons, and of the 
Status of these two classes quoad one another and the natural 
sons; and that, just before the introduction of the próposition 
in v. 18, he had been drawing, a comparison between the 
dwyamusyanda, or the son of two fathers, and the absolutely 
adopted son. 


He then came naturally to consider these two classes of 
adopted sons in the relationship of Sapinda, and thus the 
proposition which follows is made to embrace, as undoubtedly it 
does embrace, both classes, 


He then gives the texteand shows (v. 20) how it applies in 
both parts only to the son of the two fathers, explaining 
how he alone takes in six generations, three of the natural. and 
three of the adoptive father (and so v. 25), and in one part 
only to the absolutely adopted son, showing he takes in three 
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| rations upwards, viz, to the adoptive father, — father, 
ES id fp eat grand father. 

EM follows an illustration showing that the taking of the 
E Son extends. only to three generations, viz, in the 
E of. the grand-son by association with the adopted son, the" 


ad. opter, a and the adopter's adoptive father (v. 21). 


-And Jastly, he says, the fourth generation of the adopted 
s — is excluded, because the adopted son, differing from the 
2 | natural son, is precluded, from partaking of the wipings of the 
T lations v. 22), * and thus the general relation of Sapinda ex- 
P tending to the seventh degree which is propounded in E 
“Mutsy Purana’ in a text (which) be quotes, is barred by the 
B sl Tule i in question," 4e, by the special rule he is pro- 
b. T pounding (v. 18 and 24)—the relationship of Sapinda “which 
ight be inferred from analogy to the real legitimate son" 
4 Ly Li not only not established, but prohibited (v. 26). 


‘I think, therefore, that on the authority of the Dattaka 
€ "handrika*on which both parties through their pleaders rely, 
i R ; it mušt be heldihat the adopted son is not a Supinda beyond 
| — the fourth generation, and if not a sapinda, then no relative 
Bitubite thtt generation. 


te EIN is then contended by the pleader for the special appel- 
da its that when the adopted son, as in this case, is thus shown 
| * not to be any relative at all beyond the fourth generation, he 
F in nnot be an heir; because, under the Hindu system, heir- 
ship is dependant on relationship; t.e., on the ability to offer 
funeral cakes, the wipings, water, and other solemnities by reason 
— association with generations up or down the family tree. 
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pr Y Looking to the general foundation on which I shall after- 
f Br y: uda — have occasion to suy that I think succession in the 
indu family i is based, and to the special reasons given as the 
vundation of the particular system of adoption, it is quite 
o me that as a general rule, relationship is the founda- 
tion of the system of succession, and that the particular system 
potedoption follows this doctrine, adoption being declared to 
e for the sake of the funeral cakes, water, and solemnities (v. 3, 
A: » v. 1); and arguing from the foundation of the systems. 
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qup 4 ; 
I should be inclined to hold that when relationship ceases, 
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1870. then the right of succession must fail; but, on the other hand. 
Gere Govtpia Shaha I think that if it should be found that under the practice of 
And Lar: the system of adoption as described in the Dattaka and other 


authorities, adopted sons may succeed to the inheritange whilst 
« yet they* cannot perform obsequies; and if this practice has 
justice"and equity and the fitness of things to support it, I 
think it will.be our duty to uphold it. I will, therefore, give 
the best consideration I can to the authorities submitted to 
us, and will endeavour to discover whether or not there is in 
these authorities any declaration of a right or practice of 
inheritance in the adopted son independent of, and beyond, 
d time when he ceases to be a relative. 


~ Now, I think in the first place that it must be admitted 
. e that the provisions of Section III of the Dattaka apply to the 
adopted son quoad the performance of funeral rites, and these 
only. Section I expressly says, "next the funeral rites performed 
by son given are determined. And though verse 18 does 
in one sense open out a new subject in the words “the relation 
of Sapinda is next considered," yet it is quite certain that in 
the following verses of the section that relationship is consider- 
ed in connection with funeral rites, and not otherwise—verses 
21, 22, 23 and 26 expressly referring to one or more of those 
rites, 

Then setting aside the division of the Dattaka Chandrika 
into chapters as a division made only for convenience sake by the 
learned editor of the work, we still find that the author himself 
treats the question of Sapindaship in direct connection with 
the question of funeral rites on thé one hand, and the cogmate 
question of the "impurity of the adopted son" on the other 
hand, and that it is not until these questions have been entirely 
disposed of, that the subject of the inheritance of the adopted 
son is commenced upon,—a new subject being evidently in the 
mind of the commentator himself when in Section V. "on suc- 
cession by inheritance" he commences with these words: “The 
inheritance of the adopted son is next propounded."— Verse 1, 
Section V. 

It may, then, I think, safely be said that Section V, taken 
as a whole, may be regarded in this light. Verses 1 to 18 in- 
clusive may be said, I think, simply to give various conflicting- 
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opinions of writers on the subject of the succession of the 





in illustrations of some particular text. 

— Jn verse 19, the commentator may be said to be endeavour- 
ing to reconcile the conflicting texts he has quoted, *'l'hen in 
verse 20 he quotes what is evidently to his mind thé ruling 


text from Menu. 


In verses 21 and 22 he refers again to certain other con- 
flicting texts, and in verses 23 and 24 he seems to me to give 
that conclusion of his own, by which, as he is the ruling 


authority, we are bound. 


"Of the man (Menu says, verse 20) to whom a son has b 
given adorned with every quality, that son shall take 





^ heritage." 
Then the commentator explains that it is by reference to 


this expression “adorned with every quality" that seeming contra- 
dictions of various writers are reconcilable, and he concludes in 
v. 24 thus: "Therefore, by the same relationship of brother, 
and so forth, in virtue of which the real legitimate son would 
succeed to the estate of a brother or other kinsman, where such 
son may not exist, the adopted son takes the whole estate even." 


I think myself that this last passage is not only con- 
clusive on the point before us, but. that it is in consonance 
with the tenor of such texts as I have been able to collate 
from the great lawgiver Menu, with the whole polity of the 
system of adoption, with the opinions of men learned in the 
matter, with the tenor of the decisions of the Courts, and with 
the principles of justice and*equity. 


In chapter IX, Institutes of Menu, verses 158 to 160, I find 
that of the twelve sons named by Menu, six are kinsmen and 
heirs, and that “a son given" is mentioned as one of those who 
is of the number “of the six kinsmen and heirs," and heirs not 
to their own adoptive fathers only, but to collaterals also. 

In the Dattaka Chandrika, v. 1, seetions III, I find a text 
which seems to say that, except in the event of the subsequent 
birth of a legitimate son, "the adopted son in every respect” 


(and this would seem to throw a doubt even on the extent of 


the sapinda relationship quond funeral rites) resembles the 


real legitimate one. 
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Again, in Note 20, page 227 of the same authority, I find 
the learned commentator on this authority maintaining the 
opinion that the restriction to the third generation of the 
adopted son refers, not to succession to collaterals, but to funeral 
rites and*the like only. 

Again, as indicating the polity of the system of adoption, 
I find that, after adoption, the adopted son resembles in every 
respect the natural son; that the filial relationship in the 
absolutely adopted son (which is the case before us) with the 
natural family both as regards succession and family ties and 
duties, has entirely ceased ; and that, in fact, he has ceased to 

a member of his natural family, and is incorporated, as if 
he were a blood relation unable to intermarry, with his adop- 
ting family (Dat. Chand., verses 18 and 19, section IL; verse I, 
section III; verse 7, section IV ; Macnaghten, Volume, I, pp. 6 
and 70). 

And so the decisions of the Courts.. The adopted son it 
has been held, succeeds both lineally and callaterally and 
the reason is that he becomes for all purposes, the son of the 
(adoptive) father. (Privy Council, p. 25, Sutherland 6th 
February, 1835). "There being no son of the body, the adopted 
son "represents his adoptive father, and is entitled to the 
share which his father would have obtained." (W. R., pp. 423- 
25) “An adopted son has ail the rightsand privileges of a son 
born ", succeeding as a son of the body would * to the Streedhun 
of his adoptive mother." (3 W. R. pp. 49, 50). 


And so the equity and justieg of the case; for when the 
adopted son we are diseussing is debarred, by reason of adop- 
tion, from ever claiming either in himself or in his heirs any 
portion of the estate of his natural father (verses 18 and 19, 
section II, Dat. Chand., and Macnaghten, Vol. 1, p. 69 &c.) 
it is obvious that justice demands that to the same degree 
that he was heir to his natural father, to that degree he should 
be heir to his adoptive father. 

On a careful review, therefore, of the authorities, I would 
give the first issue in favor of the special respondents, 

I addess myself to the second question that is before us, 
and here I find myself at issue with opinions given by no less 
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x Judges of this Court and amongst these Judges, by 
m Inte E . Justice Shumbhoonath Pandit. | 


eed d hardly say with what hesitation and unwillingness 
arrived at an opinion different from that of these 
2 ar and especially, on such a point, from that of 
Mr. Justice Pandit, and but that my learned colleague, 
Mr. se Bayley shares this difference of opinion, I believe 
I shou dd myself. have waived it in deference to the other 
* ons ^t have alluded to. 


DE But, as it is, the subject i is so important and involves a ques- 
| Hox | so vital to the Hindu family life, that Mr. Justice Bayley 
and I are ‘ngreed that it is om duty to submit our own judg- 
ments T 1pon it for the consideration and determination of a Full 
Bench. _ 

Er pro pose to consider, first, the various decisions of this 
Zourt that are adverse to onr view, and then the text of 


s» aric ca authorities upon the subject, 


| — The » fret reported ease is that which is to be found in 
Marshal, ho page. 398, and though it is not very clearly stated in 
ud pre amble, the question there seems to have been whether 

the father's. rother's daughter's son or the son of a son's son was 
he preferential heir. 


"The learned Judges (Seton- Karr and Campbell, JJ.), 
m aintaining a judgment of the learned Judge (Jackson J.) of 
| Re | jshahye, held that the son of a son's son was to be preferred, 


E The grounds on which the learned Judges based their decision 
qb 
seem tc » me to have been shortly these. OY conside red that 
Siege 


e ep! ional: al; that the Hindu Law, like that of ancient Rome, was, 


ia excluded ; that the suecession of the daughter or 
the - da ghter's son was an anomaly; that whilst the Benares 

Bux ngainst succession of this nature, the authorities of 
engal School were not consisterit nor unanimous in admit- 
tins —* h em ; ; that the presumption, therefore, was against the 
iiec ssion of the son of a daughter; and that the presumption 


" Succ 
had not b. ec Ti | rebutted by any sufficient authority, or established 
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Virtaally the learned Judges held in this ense that the 


Shaha brother's daughter's son was excluded from the inheritance and 


the main principle on which they based their decision was (as 
they held) that doctrine of the Hindu system of succession 
by whicM succession through a female was quite exceptional. 


It seems to me, after the best consideration I can give to 
the received authorities, that the principle relied on cannot in 


any sense be held to be a principle which at all regulates the 


Hindu Law of succession. 


A single glance at the table of succession in the Dyacrama 
Sangraha shews that out of the 42 enumerated kinsmen who 
are heirs, there are no less than 5, who, being females, are 
mentioned as direct heirs, and no less than 10, who, being 
males, are mentioned as taking through females, Ze, a pro- 
portion of 15 out of 42 enumerated heirs are themselves 
females or taken directly through females, 


And, again, as I hope to show hereafter, the qifestion of 
sex has only, it seems to me, if it has any bearing at all, the 
most indirect bearing upon the system of the Hindu succession, 
but rather that system is based, not upon any*question of 
this or that sex, but upon the religious foundation of oblations. 
For instance, daughters having or likely to have issue succeed, 
because they eonfer benefits on the deceased owner by present- 
ing to him, through their sons, funeral oblations at solemn 
obsequies (v. 4, section III, chapter I, Dyacrama Sangraha), 
But, on the other hand, daughters, who are barren, or widows 
destitute of male issue, are incompetent to succeed, because 
they cannot benefit the deceased owner through the medium 
of sons by offering the above oblations (v. 5, sec. ITI). 


So, in my judgment, it is not, as a rule, the sex of the 
parent, but the competency ofsthe particular person whose case 
is being considered to offer or not to offer funeral oblations to 
the deceased owner that isthe test of heirship. It is not, in 
short, to apply the doctrine to this case, because he is the 
brother's daughter's son, but because he can or cannot offer 
oblations to the deceased, that the brother's daughter's son is 
or is not an heir. 








































x, therefore, that the judgment of which I have been 
spe y was, as it seems to me, based on a misconception, 
j fü h Sel principle which governs the Hindu Law of Succes- 
i n, I cannot subscribe to that judgment ; and as it is obvious 
Giat the judgment i in No. 457 of 1864, 17th Auguft, 1864 

1intamoni Bose and another (special appellants), and No. 92 
of 1868, 17th December, 1868, Rajdoolall l Sircar (special appell- 
t) simply followed without any discussion, the ruling to be 
ue cm d at page 176, Sutherland's Special Full Bench, Number, I 
all proceed at once to consider that ruling. 

That ruling i is, no doubt, directly in point, and the learned 
m (Norman, Offg. Chief Justice and Kemp and Pandit, 
JJ.) distinctly held that a brother's daughter's son was excluded 
(fom the succession. 

P. - ‘The judgment concisely stated seems to me to have pro- 
ceeded on these considerations, viz., that the father's brother's 
. daughters son was mot enumerated in the Dyabhaga in the 
order of nors; that the text in the Dyacrama Sungraha in which 
such son* was enumerated, which was the text on which every 

. learned writer of modern times had relied, was an interpo- 
- lation; and that, inasmuch as these facts were so, therefore, 
the brother’! daughter's son, whatever might be the con- 
d Ne duences to the Hindu family, must be held excluded. 

; As I have said before, with such authorities against me 
rob have hardly been able to persuade myself that I ought to 
- maintain a different opinion, but the more I have consulted 
the original text books, and have considered what I conceive 
j to be the basis of the systerp of the Hindu Law of Succession, 
the more convined I am that the position taken up by the 
— Judges is as assailable at law, as it is, by their own 
sion, assailable on the principle, which, as a rule, governs 
the Hindu family life. 
~~ qui doubt, first of all, whether the fact (and it is admittedly 
cg m that the fathers brothers" daughter's son is not enu- 
nerated in express terms in the Dy abhaga as amongst the 
ie of necessity excludes him, and I observe that, under the 

5 system of the Mitakshara, the absence of such enumera- 

ses not exclude—(see pp. 36, 37, Part II, Vol. II, 









(1) 10 W. R., F. B., 76. 
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aan * I wonld, then, first observe that the brother's daughter's 
Quru Govinda Shaha son is not one of those enumerated as persons excluded frem 
and Lal the inheritance (see chapter III of the Dyacrama and 
Chapter V of the Dyabhaga ; and if not exeluded, then is he 

not included, 

But more than that, I observe that Chapter V of the Dya- 
bhaga on “exclusion from the inheritance " was written with 
an express purpose, and that purpose is declared as well in 
the closing as in the opening part of the chapter as follows :— 





ge 


“In the next place persons incompetent to inherit 
specified" (why?) “for the purpose af making known, by 
the exception, competent heirs" —verse 5, Chapter Y, p. 101. 

Then the author describes who are incompetent heirs and 
the foundation of such incompetency, and concludes (verse, 20) 


LES 





Thus it has been explained who are persons incompetent 
to inherit.” 

Then, taking the chapter as a whole, the foundation of in- 
competency is, it seems to me, the inability from ane cause, 
or another to perform funeral obsequies, and on the other 
hand, the right to inherit is expressly declared to be the 
reward of benefits conferred (v. 6), and if I ame right in my 
reading of this chapter two propositions seem to me to follow :— 


First—That every one is competent to inherit who is not 
by this chapter declared incompetent; and 


Secondly—That every one who can present funeral 
obsequies is competent to inherit. 


And in the face of this chapter on exclusions and the 
declared purpose of it, it cannot, I think, be logically said 
that, in the subsequent chapter "in regard to succession 
(chapter XI), the author of the Dyabhaga intended to 
exclude from the inheritance all those persons whom he does 
not expressly enumerate; neither will the chapter itself, I 
think, on a careful examination, bear any such construction. 

In the first place, there are passages in the chapter in 
which the enumeration is expressly not complete, as for 
instance in v. 13, Sec. IMI, p. 216, where the author speaks 

“of the maternal uncle and the rest.” 


Then the recapitulation by Sreekrishna in p. 224 is clearly 
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not complete, for the same author i in the Dyacrama Sangria 
astay be be seen by a comparison of his recapitulation here, 
with the suecession-table there omits in the recapitulation 








i ^ 3 Ny beii» who appear in his treatise and the table drawn 
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therefrom. . 
And, then, the whole foundation of succession, as laid down 
in this chapter, repeatedly requires many persons to be 
enumerated as heirs who are yet not so enumerated; and 
Ed remark that the learned author of the Byabastha Durpan 
affirms that there are 31 such heirs omitted in the Dyabhaga, 
— but enumerated in other commentaries of equal or superior 
- acceptance (p. 280, Byabastha, edition of 1857). 

'The great principle on which, I think, we can gather that 
the law of suecession, as detailed in this Chapter of the 
Dyabhaga, proceeds, is that which I have already quoted ; and 
it is this, namely, that the right to inherit is the reward 
of spiritual benefits conferred on the deceased owner of the 
property, eand that the order of the procession of inherit- 
ance depends, as a rule, upon the extent of those benefits. 

Thus, we have the oft-repeated text of Menu as governing 
the whole system “to three, must oblations of water be made ; 
to three must oblations of food be presented" (pp. 214-215), 

" applied to heirs up to the 5th degree ; and, to take the case nearer 
home to the point before us, we have the brother succeeding 
by reason that he offers three oblations (v. 3, Chap. XI, p. 
199); the brothers sons and grandsons preferred to the 
paternal uncle) because they present nearer oblations (verses 

5 and 6; p. 142) ; and the brother's great-grand son rejected, as 
too remote, because he is not a giver of oblations (v. 7, Chap. 
XI, p. 214). 

And, though it is true that we do not find the father's 
brother's sister's son, as many other such like kinsmen enumera- 
ted by Sreekrishna in his recapitulation, yet we do find 

this general principle that I have here alluded to broadly and 

distinctly laid down in these terms, hamely, that it is only “on 
failure of all such kindred who present oblation in which the 
deceased owner may participate that the succession devolves on 
the maternal uncle and the rest" w rho prese nt lesser oblations, and 
long after them on the seul ye or distant kindred (p. 225). 
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My judgment, then, is that the absence of any express 
mention of the father's brother's daughter's son in the enumer- 
ation of heirs in Chap. XI of the Dyabhaga is no sufficient 
reason for holding that such son is not an heir; and,I will go 
further find say that, in my judgment, the absence of any 
mention of such son in the enumeration of excluded persons in 


Chap. V and that the declaration, if I am right, of that great 


principle on which succession is based (a principle by which the 

son in question as presenting two  oblations is manifestly 

entitled to the inheritance) throws the onws on the other side 
to show why the said son should be excluded. 

I return, however, to the judgment I am discussing and 
have only now to consider that part of it w hich bases the 
exclusion of the father’s brothers daughter's son on the 
assumed interpolation of the text in the Dyacrama Sungraha 
by which the said son is expressly included in the inheritance. 


I quote underneath the verses (1, 2, 3, Sec. X, Dyacrama 
Sungraha) including that verse (2) in which the interpolation 
is said to occur, and I contend, first of all, that, to my mind it 
is very doubtful whether verse 2 is an interpolation at all; 
and, secondly, that, if it is so, the fact is not conclusive of the 
law. 

Verse 1.—"On failure of the brother's — C succes- 
sion goes to the fathers daughter's son, for he presents three 
funeral oblations, namely, to the father, paternal grand-father, 
and paternal great-grand-father of the deceased owner, ùe., to his 
own maternal grand-father, maternal great-grand-father, and 
maternal great-great-grand-father, (According to Acharyya 
Chundamani, the son of the proprietors own sister, and the son 
of his half-sister, have an equal right of inheritanee.)" 






Verse 2—"In default of the father's daughter's sons, the 
brother's daughter's son succeeds, for he presents two funeral 
cakes in which the deceased qwner participates, namely, to his 
(the owner's) father, and paternal grand-father." 


Verse 3—"Failing hinf, the paternal grand-father is the suc- 
cessor, for as the father is entitled to succeeded on a failure 
of the heirs of the decens owner ending with the 
daughter's son, so by the rule of analogy the succession devolves 
on the grand-father in default of heirs down to the father's 
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— daughter's son ; and because he presents one oblation (namely, 
. tothe owner's paternal great-grand-father, ie, his own father) 
in which the deceased owner participates". 


Now, on considering the wording of the verses I have 
quoted, and generally of the verses in this treatise speaking 
in detail of the order of succession, it will be found that each 
verse naturally divides itself into two parts: the first declara- 
tory ofthe law ; the second explanatory of the ground on which 

that law is founded. 


Thus verse I—"On failure of the brother's grand-son the 
succession goes to the fathers daughter's son." This is de- 
claratory of the law, and is the first part of the verse. 


“For he presents three funeral oblations, &c." This is ex- 
planatory of the ground on which the law is founded, and is the 
second part of the verse. 


And so in verse 2, it is first declared that, failing the 
fathers daughter's son, the brothers daughter's son succeeds, 
| because, it is explained, he presents two funeral cakes. 








And so in verse 3, it is declared that failing the brother's 
daughter's son, the paternal grand-father succeeds, because it 
is — "ofthe analogy between him and the father, and 

» because he. nts one oblation.” 


It is in the words descriptive of the analogy that the diffi- 
| culty of the passage in verse 3 consists; but if I am right in 
disconnecting the declaratory from the explanatory part of the 
verse, that difficulty seems to me to disappear, because, whether 
the explanations be good *or bad, consistent or inconsistent, 
4 they are still nothing more than explanations, and they are at 
the least explanations quite consistent with that poliey on 
which, if I am right, succession proceeds—the poliey which 
makes succession depend as n general rule, upon the number 
of oblations that can be presented), and which would, therefore, 
when applied to the case before us, prefer the father's brother's 
daughter's son, as presenting two» oblations, to the paternal 
grand-father, as presenting only one oblation. 

Then, on considering the succession in verse 3 with those 
successions which “precede and those that follow it, and with 
other similar successions declared in the table of the Dyacrama 
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TEM Sungraha, it is at once manifest that the succession declared 

EUST. - rd in verse 2 is not only in its exactly appropriate place, but is*in 

— — Anund Lal. perfect harmony with the whole table of succession. Omit it in- 
deed, and there would be discord and inconsistency. . 





<" av not only succeeds verse 1 because of the presentation of 

only two oblations, and for that same reason precedes verse 3, 

but it chimes in exactly with those subsequent successions 

numbered 19 and 20, and 26, and 27, in the table, about which 
. there is no dispute, 


It is said, however, that this fact indicates only the 
ingenuity of the interpolation, but on this I would remark 
that on such reasoning you might argue away successions 19 
and 20, and 26 and 27 also, and indeed would arrive at that 
reductio ad absurdum, by which you would be obliged to 
hold that the greater the fitness of a text inany work, the more 
certain the interpolation. 


It is then said that the passage is admittedly an inter- 
polation, and a Byabastha to be found at p. 77, vol. "H, Mac- 
naghten is relied on; but here again, the answer is that it is 
only wanting in some and not in all copies of the Dyacrama 
Sungraha ; that we have no direct, nor, as I would contend, any 
indirect evidence of interpolation; that we do not know that 
the verse, even if an interpolation does no yet declare what 
has been the recognized law for years ; and that at least, this 
we do know that such an authority as Maenaghten, with his 
eyes open to this alleged interpolation, did yet determine to 
recognize the same as a part of the true text.—Macnaghten, 
p. 31, Vol. I. 


Again in considering the words used in the verse descriptive 
of the analogy it should not be forgotten that the analogy 
between the father and grand-father is not a complete 
analogy ; that whereas in thg one case it descends and ascends 
lineally, in the other it first branches off to the mother, then 
again to the brother and fs son and grand-son, and then again 
to the father's daughter's son ; and if reason, which we are told 
is to guide us where texts and commentators differ in matters 
of Hindu Law, is to be followed, then we should undoubtedly 
expect the fathers brother's daughters son to intervene 
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exactly where the alleged interpolated verse woüld make him 
intervene in the order of succession. 


To the best of my judgment, then I cannot say that the 


verse in question is an interpolation; for, to sum up, if it be true 
that it is wanting in some copies of the original, it is still 
present in others; it is not irreconcilable in itself or with its 
context; it occurs in its appropriate place; it has been 
deliberately accepted by a great authority (Macnaghten); and 
it is perfectly in harmony with what I conceive to be the 
basis on which the Hindu system of succession and the Hindu 
family, as an institution is founded. 

But evey if it be conceded that this particular verse be 
an interpolation, still the Hindu system of succession on which 
the text is based does to my mind remain declared and 
accepted, and is thoroughly in accordance with the interpolation. 


During the life time of parents the heirs are not entitled 
to the inheritance, because they do not confer any spiritual 
benefits oa the deceased.—Sec. I, verse 4, chapter I, Dyacram 
Sungraha. 

The daughter succeeds because through her son she 
presents oblagions to the father.—Sec. 3, verse 4, chapter I, i^. 


The daughters son succeeds, because he offers such obla- 
tions—See, IV, verse 1, Chap. I, ib. 

The mother succeeds, because she gives birth to those who 
offer such oblations—Sec. VI, verse 2, chapter I, +. 

The grand-father's daughters son succeeds, because he 
presents two oblations, and sg the uncle's daughters son and 
the paternal grand-father's daughter's son—Sec. X, verses, 8, 9, 
13, chapter I, ib. 

And it is not until failure of the heirs who present oblations 
in which the deceased owner participates that the remote 
kinsmen (saækulyas) take—Sec. X, verse 21, chap. I, ib. 


Thus far the Dyacrama Sungraha, and in like manner the 
Dyabhaga, but the particulars are even more precisely given 


án the latter. 


The kinsmen, srpindas generally first take, and not till 
after them the sakulyas or distant kinsmen—Chap. XI, 
verse 5, page 160, and verses 37 to 40, pages 171 and 172 


* 
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SELECTION OF LEADING CASES. 


The.nearer the oblation, the greater the preference.— Verses 


5 and 6, Chap. XI, page 214. . 


The brother's great-grand-son does not succeed ns a 
sapinda, because, being in the 5th degree, he is not a giver of 
eblations—Verse 7, Chap. XI, page 214. 

According to Menu, or “To these must oblations be made 
and these first take; to the nearest kinsmen (sapinda) the 
inheritance next belongs; and not until failure of these to the 
distant kinsmen (Sakulya or Samanodaka) come in.—Verses 
10, 13, 15, Chap. XI, pages 215, 216, 217. 

And Verse 17, Sec. VI, page 217, is particularly positive, 
declaring, on the authority of Menu, that “the fifth in descent 
not being connected by a single oblation, ts not an heir, so long 
as a person connected by asingle oblation, whether sprung 
from the father or the mother's family exists.” 


And nearness of kin depends, not on birth, but “on 
superiority of benefits by presentation of oblations," (verse 18); 
therefore such a kinsman is a preferential heir (v erse 19). 
And it is only after such that the sakulyas come in (verse 21, 
pages 218, 219). 

The rule including all kinsmen (verses 28, 31, Chap. XI, 
pages 221, 222). 

And, finally, in the recapitulation of the passage I have 
already quoted, “on failure of all such kindred (as those) who 
present oblations in which the deceased owner may participate," 
the succession devolves first on those who present lesser 
oblations, and finally on sakulyas (page 225). 

And so Colebrooke's Digest, Volume IV, pages 159, 175, 
181, 190, 226, 228 and 234. 

Excluding, then the supposed interpolated verse, I still 
find that, on the authorities quoted, the father's brother's 
daughters son is included in the succession, and I would 
answer the second issue „before us in the defendant special 
appellant/s favour, and would dismiss the plaintiffs suit with 
costs. 

But this must be dependent on the decision of the Full 
Bench—the question to be submitted to them being this, wiz., 
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whether a father's brother's daughter's son is or is not included whl 
in the succession by the Bengal School of Hindu Law. . Guru Govinda Shaha 


Bayley, J.—I concur in the reference to the Full Bench Afvand Labs 
for the reasons stated in the above judgment. 


The following are the judgments of the Full Bench :— 


e Mitter, J.—The question which we are required to deter- 

mine in this case, is whether under the Hindu law current in 

the Bengal School, the son of a paternal uncle's daughter is 
entitled to succeed to the estate of a deceased Hindu, if no 
nearer heirs are forthcoming. 


The solution of this question depends upon the true cons- 
truetion of the Dayabhaga, a treatise on the Hindu Law of 
Inheritance by Jimuta Vahana, the acknowledged founder and š 
chiefof the Bengal School. The other authorities current in 
that School, such as the Dayacrama Sungraha of Sree Kishen 
Turkolunkar, the Duyattwa of Roghoo Nundun, and the 
Vivada Bhungarnub of Juggurnath Turko-Punchanun are all 
of them almost exclusively founded on the Dayabhaga; and 
such diference of opinion as there is between them and the 
fundamental treatise is entirely confined to a few cases of 
detail which involve no conflict of principle of any kind what- 
ever. 


Such then being the state of our authorities, it is necessary 
first of all to ascertain whether the Dayabhaga itself is founded 
on any general doetrine or principle whieh will enable us to 
arrive at a satisfactory conclusion on the point now under our 
consideration. We are of opifion that there is such a principle, 
and that it is no other than that of spiritual benefit. 

That the Hindu Law of Inheritance, in the widest 
acceptation of the term, 18 essentially based uporn considera- 
| tions relating to the spiritual welfare of the deceased proprietor; 

is a proposition beyond all dispute. All the ancient Reshees 
à or Hindu sages whose texts are régarded as the fundamental 
| source of that law, and all the commentators on it whose 
opinions are recognized as authorities in the different schools 
current in the country, are unanimously agreed in accepting 
these considerations as their chief, if not as their exclusive, 
gnide, The author of the Dayabhaga is no exception to the 
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rule. On the contrary, he is clearly and expressly of opinion, 


— 
Gurd Govinda Siaha ,88 we will presently show, that the whole theory of inheritafice 


- U. 
Anund Lal, 





is founded upon the principle of spiritual benefit, and that it is 
by that principle, and that principle alone, that every question 
celating'to it must be determined. 


It is to be borne in mind that the Mitakshara, or rather the 
Benares School of Hindu Law, was the dominant school in 
Bengal when the Dayabhaga was written, and that some of the 
lawyers of that school were of opinion that the word sapinda as 
used by Menu indicates mere consanguinity, and not the power 
of conferring spiritual benefit. The author of the Dayabhaga, 
as the founder of a new school, expressly repudiates this doctrine, 
by declaring that the nearness of kin indicated by Menu is 
absolutely dependant on the presentation of offerings. “Nor 
should it be pretended,” he says (Colebrooke's Dayabhaga, verse 
18, Section VI, Chapter XI), “that the text of Menu ‘to the 
nearest sapinda male or female, inheritance belongs’ is intended 
to indicate nearness of kin according to the order of ebirth, and 
not according to the presentation of offerings ; for the order of 
birth is not suggested by the text. But Menu, declaring that 
oblations of food, as well as libations of water, are to be offered 
to three persons, and that the fourth in descent isa giver of 
oblations, but neither is the fifth in ascent a receiver of offer- 
ings nor is the fifth in descent a giver of them, thus declares 
nearness of kin, and shows that it depends on superiority of 
(benefits by) presentation of oblations.” We shall have occa- 
sion hereafter to comment at length upon the text of Menu 
referred to in this verse ; but what we wish to be particularly 
borne in mind for the present is that according to that text, as 
interpreted by the author of the Dayabhaga, the nearest heir 
ishe who is competent to confer the greatest amount of 
spiritual benefit on the soul of the deceased proprietor. “It is 
by wealth," he says in verse 13 of the same section, “ that a 
person becomes a giver of oblations^ “Two motives” he con- 
tinues in the same verse," are indeed declared for the acquisi- 
tion of wealth,—one temporal enjoyment, the other the spiritual 
benefit of alms, and so forth. Now, since the acquirer is dead 
and cannot have temporal enjoyment, it is right that his wealth 
should be applied to his spiritual benefit.” Then again, in 
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verse 29 of the same section, he says "inheritance is im right AIV. 

of benefits conferred, and the order of succession is regulated | Guru Govinda Shaha 

by the degree of benefit ;" and the same principle is laid down AninA Lal, 

still more clearly and emphatically in the preceding verse, 

which says ;—“Therefore such order of succession hust be, 

followed as will render the wealth of the deceased most service- 

able to him. 

In order to remove all reasonable doubts on a point of such 

. capital importance, we think it necessary to make a few 

observations on the mode in which the principle of spiritual 

benefit has been actually worked out in the Dayabhaga. The 

work purports on the face of it to bea treatise on the partition of 

heritage; but it is really divisible into two distinct branches, — 

one relating to the subject of partition among co-heirs, the other . 

to the order of succession to be followed when different persons 

are elaiming the same estate by right of inheritance, "The first 

of these two branches has no material bearing on the point 

involved in the present diseussion, and we will therefore con- 

fine our remarks entirely to the second. 


á Now, it is beyond all dispute that the whole of this portion 
of the Dayabgga is nothing but a mere elaboration of the doc- 
trine of spiritual benefit, Every point for which a discussion 
is thought necessary is ultimately determined by that doctrine ; 
and it is by that doctrine that every difficulty is ultimately 
removed, The texts of Menu and various other Hindu sages 
are frequently cited, it is true, as the highest authorities on 
Hindu Law ; but it is by the light of the doctrine of spiritual 
benefit that every one of those texts is interpreted, and it is by 
that light that every discrepancy existing between them is 
reconciled. 

If examples are necessary, we have only to go through the 

! 11th Chapter of the Dayabhaga, which contains the whole law 

of inheritance relating to the estate of one who has left neither 

sons nor grand-sons, nor great-grand-sons. It will be seen that 
the first and most prominent characteristic of the order of suc- 
cession laid down in this chapter, is the studious exclusion of 
female relatives generally. It is to be borne in mind that these 

, relatives are as a class disqualified by their sex to perform the 

| religions ceremonies prescribed by the Hindu Shastras 
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for the promotion of the spiritual welfare of a deceased 


Shaha , indivdual;and hence it isthat the author of the Dayabhnga 


has generally excluded them from the category of heirs. 
The few that are allowed to come in are allowed.to do so 
on the Authority of special texts, but even in their case the 
doctrine of spiritual benefit is expressly put forward as the 
ultimate reason for the selection. Thus, tor instance, the 
widow is no more competent than other relatives of her sex 
to perform the ceremony of the Parbuna Shraddh to which 
we shall have to refer more specifically hereafter; but she is 
nevertheless, according to the author of the Dayabhaga, “half 
the body of her deceased husband;" and the consequences 
of all her acts, whether virtuous or vicious, must be necessa- 
rily borne by his soul. It is for this reason that she is recog- 
nized as an heir, and it is by the light of that reason that 
the numerous conflicting texts bearing upon her case are 
reconciled with one another, “Since by these and other 
texts,” he says, (Colebrooke's Dayabhaga, verse 44, Sec. I, 
Chapter XI), “it is declared that the wife rescues her hus- 
band from hell, and since à woman doing improper acts 
through indigence causes her husband to fall into a region 
of horror, for they share alike the fruits of virtue and vice, 
therefore the wealth devolving on her is for the benefit of 
the former proprietor, and the wife's succession is conse- 
quently proper.” The discussion on the question of prece- 
dence between the widow on the one side, and the son, the 
grand-son, and the great-grand-son on the other, is significant. 
If the widow is really half the body of her husband, how is it 
that sons, grand-sons and great-grand-sons are allowed to 
supersede her? The author of the Dayabhaga answers this 
objection by stating that the power of the widow to confer 
spiritual benefit commences from the date of her husband's 
death, whereas sons, grand-sons, and great-grand-sons, confer 
such benefit from the moment of their birth,—see verse 43, 
Section I, Chapter XI. . 


The next exception made is in the case of the daughter, 
and she is allowed to come in because she can confer great 
spiritual benefit on her father, by giving birth toa son who 
will deliver him and his ancestors from hell; and hence it 
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ds that those daughters who are barren or childless- widows 
are carefully excluded from the line of inheritance. The 
maiden danghter is allowed to come in first, because her 


marriage might be delayed on account of indigence beyond 
the age of puberty, and the salvation of her father’s soul and 
of those of his ancestors might be thereby jeopardised ; so 


that even here the spiritual welfare of the deceased proprietor 


is distinctly recognized as the ultimate ground of the decision. 
The same remarks are also applicable to the mother, the 
grand-mother, ete. forit will be seen that in each of those 
cases, some peculiar spiritual benefit or other is invariably put 
forward as the basis of the discussion. 


As to the male heirs, we may divide them for the sake of 
convenience into the following classes :— 


(1)—Sapindas strictly so called, or in other words, rela- 
tives connected through the medium of undivided oblations. 


(2)—Sakulyas, or relatives connected through the medium 
of divided oblations, 


(3)—Sumanodocas, or relatives connected by libations of 
water, 


(4)—Certain specified strangers commencing with the 
spiritual preceptor, and ending with the learned Brahmin of 
the same village, leaving aside the king who is entitled to 
come in more by right of escheat than by that of inheritance, 


Here again we find that the same principle is in opera- 
tion throughout, The saupindas are allowed to come in 
before the sakulyas because’ undivided oblations are considered 
to be of higher spiritual value than divided ones; and the 
sakulyas are in their turn preferred to the samanodacas be- 
cause divided oblations are considered to be more valuable than 


libations of water. The members of the last class are not com- 


petent, it is true, to offer either -oblations of food or libations 
of water ; but even in their case the doctrine of spiritual benefit 
is not forgotten. Thus, for instance; the lowest amongst them. 
namely, the learned Brahmin of the same village, is allowed to 
come in upon the express ground that “the virtue of the deceased 
proprietor is renewed by the acquisition of fresh merit. through 


the circumstance of his wealth devolving on à Brahmin — 





SELECTION OF LEADING CASES. 


> 


verse 26, Section VI, Chapter XI. This, no doubt, is an 


Guru Govinda Shaha extreme case of the kind; but we wish to draw particufar 
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attention to it as an instance of the extreme solicitude evinced 
by the author of the Dayabhaga to provide for the spiritual wel- 


fare of a*deceased proprietor, Again, when we come to look 


at the internal arrangement of each of these classes, so far ns 
the details of such arrangement are actually given in the 
Dayabhaga, we fiad that thc same principle is always kept in 
view. Thus among the sapindas those who are competent to 
offer funeral cakes to the paternal ancestors of the deceased 
proprietor are invariably preferred to those who are competent 
to offer such cakes to his maternal ancestors only ; and the 
reason assigned for the distinction is that the first kind of cakes 
are of superior religious efficacy in comparison with the second, 
Similarly, those who offer a larger number of cakes of a particular 
description, are invariably preferred to those who offer a less 
number of cakes of the same description ; and where the number 
of such cakes is equal, those that are offered to nearer ancestors, 
are always preferred to those offered to more distant ones. 
The same remarks are equally applicable to the sakulyas and 
samanodocas: but it would be tedious to enter into further 
details, 


Having shown by the preceding observations that the 
principle of spiritual benefit is the sole foundation of the 
theory of inheritance propounded in the Dayabhaga, we proceed 
to determine whether the particular claimant before us, namely, 
the son of a paternal uncle's daughter i is competent to confer 
any such benefit on the deceased proprietor. We are of opinion 
that he is, and we may add that this point was not even con- 
tested before us by the pleader for the respondent, 

That the paternal uncle's daughter's son of a Hindu is one 
of his szpindas, is a proposition beyond all controversy. The 
whole doctrine of sapinda is Contained in the following passage 
of the Dayabhaga. 


" Since the father and certain other ancestors partake of three 
oblations as participating in the offering at obsequies, and 
since the son and other descendants to the number of three, 
present oblations to the deceased (or to be shared by his manes) 
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: and he who, while living, presents an oblation to an ancestor, 1870. 


=- pattakes when deceased of oblations presented to the same Guru Govinda Shaha 


f 


person ; therefore, such being the case, the middlemost of mmc Lal 
seven who, while living, offered food to the manes of ancestors, 
and when dead partook of offerings made to them; became 
the object to which the oblations of his descendants were 
addressed in their life-time, and shares «ith them when they are 
deceased the food which must be offered by the daughter's son 
(and other descendants beyond the third degree). Hence, those 
ancestors to whom he presented oblations and those descendants 
who present oblations to him, partake of an undivided offering 
in the form of (pinda) food at obsequies. Persons who partake 
of such offerings are sapindas'—Colebrooke's Dayabhaga, 
Chapter XI, Section I, verse 38. 


It is clear from the above passage, that if two Hindus are 
bound during the respective terms of their natural life to 
offer funeral oblations to a common ancestor or ancestors, either 
of them would be entitled after his death to participate in the 
oblarions offered by the survivor to that ancestor or ancestors ; 
and hence it is that the person, who offers those oblations, the 
persons to whom they are offered, and the person who partici- 
pates in them are recognized as sapi ndas of eachother. That 
this definition of sapinda is good for all purposes of inheritance 
is conclusively shown by the very next verse, which says:— 
“This relation of sapinda (extending no further than the fourth 
degree) as well as that of sakulyas has been propounded 
relatively to inheritance," —Colebrooke's Dayabhaga, Chapter 
XI, Section I, verse 39. a 


In order to apply this definition to the particular case under 
our consideration, we think it necessary to make a few 
r preliminary observations on the ceremony of Parbuna Shraddh, 
which has been already referred to in an earlier part of this 
judgment. This ceremony consists in the presentation of a 
certain number of oblations, namely, one to each of the first 
three ancestors in the paternal and maternal lines respectively, 
orin other words, to the father, the grand-father, and the 
great-grand-father in the one line, and the maternal grand-father, 
the maternal great-grand-father and the maternal great-great- 
G grand-father in the other, It is for this reason that this cere- 
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mony is-frequently referred te in the Dayabhaga under the 


. pume of the Troipoorshick pind, or pind relating to three adn- 


cestors, and it is through the oblations presented at this cere- 
mony that the relation of sapinda propounded in that treatise 
admittedly arises. Every Hindu is bound by his religion to 
perform this ceremony ; for his own salvation, which is intimately 
connected with that of his ancestors, is absolutely dependant 
on such performance ; and of all the ceremonies prescribed by 
that religion it is therefore the most important. 

Such then being the nature of the Parbuna Shraddh and 
of the obligation to perform it, it is clear that the deceased 
proprietor was just as much bound to fulfil that obligation as his 
paternal uncle's daughter's son, who is now claiming his estate 
by right of inheritance. Now it is obvious from the very 
position of the parties that the maternal great-grand- father and 
the maternal great-great-grand-father of the latter are no other 
persons than the paternal grand-father, and the paternal 
great-grand-father, respectively, of the former ; and, the con- 
clusion is therefore inevitable that they are sapindas of each 
other according to the strictest interpretation of the Dayabhaga. 

The deceased proprietor was bound to offer fyneral cakes 
to his own paternal grand-father and paternal great-grand-father 
during his life time ; and he is, therefore, entitled after his 
death, to participate in the cakes that are now offered to those 
very persons by the son of his paternal uncle's daughter. 


But there is another mode for arriving at the same conclusion. 
The deceased proprietor, it will be seen, was the grand-son 
of the maternal great-grand-father of the appellant ; and it is 
admitted that the grand-son of the maternal great-grand-father 
is entitled to inherit as a sapinda according to all the authorities 
current in the Bengal School. If, therefore, the deceased 
proprietor was a sapinda of the appellant, it; would necessarily 
follow from the very definition of that term that the latter 
is also a supinda of the former ; for if A is connected with B 
through the medium of undivided oblations, the conclusion 
is irresistible that B is also connected with A through the same 
medium. There is, however, an important distinction between 
the two cases to which particular attention is required. The 
oblations which the deceased proprietor would have offered to 
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daughter's son: whereas the oblations offered by the latter to his 

own maternal great-grand-father and maternal great-great-grand- 
father would go to the paternal grand-father and the paternal 
great-grand-father of the former. Now, ithas been already ob- 
served that according to the Dayabhaga, oblations offered to 
paternal ancestors are of higher spiritual value than those : 
offered to maternal ancestors ; s» that it is clear that the ap- 
pellant is a much nearer &tpindo of the deceased proprietor 

than the deceased proprietor was of the appellant, 


Having shown by the foregoing observations that the son 
of a paternal uncle's daughter is fully entitled to come within 
the principle of spiritual benefit, which constitutes the funda- 
mental basis of the law of inheritance propounded in the Daya- 
i bhaga, we will now proceed to examine the various objections 

that have been urged before us against his right to succeed as 
an heir. 

| It has been contended that the son of a paternal uncle's 
daughter has een nowhere mentioned as an heir in the Daya- 
bhaga. We are of opinion that this objection is entitled to no 
1 weight whatever. Every one who lias pone t hrough the 
| Dayabhaga must. have perceived that the specific enumeration of 
| each individual heir was not the object which the author had 
\ in view, It is perfectly true that a few of the heirs have been 
mentioned by name here and there ; but the great majority of 
them have been left to be determined by the application of the 
principle of spiritual benefit. Thus. of the numerous relatives 
who are entitled te come in as sapindas by virtue of their 
right to offer oblations to the maternal ancestors of the deceased 
| proprietor, the maternal uncle is the only one who has been 
mentioned by name, Then, again, among the sakulycs or kins- 
—men connected by divided oblations, the grand-son's grand-son 
is the only person who has been specifically enumerated ; 
and of the sa@manoducas, or Kinsmen connected by libations 
of. Water, not one even has been so enumerated. In the face 
of all these facts, it is impossible to contend that the 
mere absence of specific enumeration is any ground whatever for 
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. 
excluding one single individual who is really competent to 
4unlfil the conditions of heirship laid down in the Dayabhaga 
itself. 


It hgs been further contended that the order of Succession 
Specified in the Dayabhaga down to the sa/eulyus is 80 precise and 
complete by itself that there is no room left for the introduction of 
the paternal uncle’s daughter's son, who, if he is entitled to come 
in at all, must come in among the earlier class of heirs, namely, 
the supindas. We are of opinion that this objection too must 
fail. If the Dayabhaga were a work of the same character as the 
Dyakrama Sungraha of Sree Kishen T'urkolunkar, which does not 
pretend to do any thing more than to lay down a mere table 
of succession or categorical list of heirs, there might have been 
some foundation for this argument. But, when we consider 
that the real object which the author of the Dayabhaga had in 
view, was to establish a general principle of his own, and not to 
go through all the particular applications of that principle, as 1s 
evident from our answar to the first objection, it isgmpossible 
to attach any weight toan argument ofthis sort. If the claimant 
in this case had been the son of a maternal uncle's daughter 
or some other relative of the same description, gvho is merely 
competent to offer oblations to. the maternal ancestors of the 
deceased proprietor, no such objection could have been 
possibly urged against him according to the strictest inter- 
pretion of the Dayabhaga. Why, then, are we to suppose 
that the author of that work intended to exclude the son of the 
paternal uncles daughter, when it is beyond all question that 
he is competent to offer oblations to a much higher class 
of ancestors, namely, the paternal? Why, in fact, are we to 
suppose that the enumeration of the one class of sapi ndas was 
intended to be exhaustive, whilst that of the other and a far 
inferior class was intended to be merely illustrative ? If doubts 
are still entertained on this point, we have only to refer to the 
provisions of verse 19, section VI, chapter XI of the Daya- 
bhaga. The following is*a literal translation of that verse from 
the original: 


“Therefore, à kinsman who is allied by a common oblation as 
presenting funeral oblations called the Praipoorshicek Pind in 
the family of the father, or in that ofthe mother of the 
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different stock, as his maternal wnele ete, [is heir] and the 
text (To three must libations, &c.) is intended to propound the 
succession of such kinsmen, and the subsequent passage (To 


the nearest sapinda the inheritance belongs) must be ex- 
plained as meant to discriminate them according to their degree 
= ef proximity.)" . 
ca" 
A Now, it is beyond all question, that the son of a paternal 
— uncle's daughter is a supinda of the same description as the son 
j of the father's daughter; and if it is once conceded, as it must 


be that the word “ete.” used after the words “maternal uncle,” 
is comprehensive enough to include every relative. who is com- 
petent, like the maternal uncle, to offer funeral oblations to the 
maternal ancestors of the deceased proprietor, we do not see any 
reason whatever why the same word “etc.”, which is also used 
after the words "fathers daughters son", should not be con- 
sidered as comprehensive enough to inelude every relative, who 
is competent, like the fathers daughter's son, to offer such 
oblations to his paternal ancestors It is perfectly clear that 
both the texts of Menu relied upon in this verse are as general 
in their character às possible; for the name of a single heir is 
not mentioned in either of them. Why, then, are we to suppose 
that the author of the Dayabhaga intended to limit the operation 
of those texts in the case of those sapindas who are competent 
to offer funeral oblations to the paternal ancestors of the de- 
ceased proprietor at the very time when he was extending that 
| operation to every sapinda who is competent to offer such 
oblations, to his maternal ancestors only ? Surely, if this had 
— been the real object of the author ofthe Dayabhaga, in open 
defiance of his own construction of Menu, who is universally 
regarded as the highest authority on all questions of Hindu Law, 
he would have not only expressed it in a language which could 
not possibly be mistaken, but he would have also assigned some 
reason, good, bad, or indifferent, to justify such a gross departure 
from the very principle which he has so often declared to be 
"the fundamental basis of all his speculations, On the contrary, 
let us consider for one moment what he has himself stated in 
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verse 30, xection VI, chapter XI. This verse, which contains 
*he final resume of all his discussions on the subject of inherit- 
ance, as is clear from the very position which it occupies in the 
Dayabhaga, runs as follows :— 1 


"In like manner, the appropriation of the wealth of the dec- 
eased proprietor to his benefit in. the mode which has been 
stated, should in every case be deduced according to the speci- 
fied order." 


Here, then, is a positive injunction to determine every eese 
relating to the law of inheritance according to the doctrine of 
spiritual benefit; and it is distinctly stated in the very next 
verse that this doctrine has the fullest sanction òf Menu and 
other sages, from whom the whole Hindu Law is derived. 
The word “deduced” used in the passage above quoted demands 
particular attention. If the author of the Dayabhaga had 
supposed that all the details connected with the law of succes- 
sion had been finally settled by himself, no necessity for any 
kind of deduction whatever could have possibly existéd ; and on 
such a hypothesis, all that he would have required us to do 
would have been merely to follow those details according to his 
own directions in each particular case, It has bĉen said that 
the words “according to the spect fied order would rather go to 
support such a hypothesis; but it is clear that the specification 
referred to in this place is no other than that contained in the 
preceding verse which merely says “that the order of succession 
is regulated by the degree of benefit.” 


Lastly, it has been urged that 4he precise position which the 
son of a paternal uncle’s daughter would be entitled to hold 
according to the principle of spiritual benefit, would interfere 
with that which has been assigned by the author of the Daya- 
bhaga to seme of the heirs specified in the earlier part of 
Chapter XI. Whether this is really the case or not, we need 
not pause to enquire, for what we have te determine in the 
present case is not thee precise position which the son of a 
paternal uncle's daughter is entitled to occupy in the category 
of heirs but whether he is entitled to inherit at all. If the 
author of the Dayabhaga has in fact given to any particular heir or 
heirs a position which is not strictly consistent with the principle 
which he has himself laid down for our guidance, the utmost 
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tha it can be said is that that particular heir or heirs should be Ladies 
pi al to retain that position. But this circumstance, even if “vru Govind Shaha 
tme, cannot be accepted as a sufficient reason to justify the total Anund Lal, 


Bl exclusion’ of one single-individual who is really competent to 
5 P ous all the requirements of that principle. If in any case 
— which may arise hereafter, it should become necessary for us to 
— determine the precise position which the son of a paternal 
uncle's daughter is entitled to hold in the order of succession, 
the question would fairly arise. namely, whether the details — — 
of a work like the Dayabhaga ought to be permitted to 
over-ride the principle upon which it is admittedly based. We 
have already shown that according to the author's own inter- 
pretation of Menu, the nearest heir is he who is. competent to 
confer the greatest amount of spiritual benefit on the deceased 
proprieter. But if, in any case, we are bound to depart from 
that interpretation merely because he himself has done so we 
do not see any reason whatever why we should add to the 
inconsisteney by pushing it further than the requirements of 
£^ that particular case, "Decision must not be made”, says 
| Brihuaspati, “solely by having recourse to the letter of 
written codes: since if no decision were made according 


| to the reason of the law there might be a failure of justice." 
| That this rule of construction is perfectly consistent with 
* the dictates of good sense and natural justice, is beyond 


— — aM question; and that we can safely accept it for our 
guide in the present case, is evident from the fact that the 
authority of its framer is repeatedly acknowledged in the 
Dayabhaga itself, to be one ^f the ve TV highest on all quest ions 
relating to the Hindu Law of Succession. 


For the foregoing reasons, we are of opinion that the son 

of a paternal uncle's daughter is entitled to be recogmized IL 

an heir according to the Hindu law current in the Bengal 
School. 

Peacock. C. J.—I concur in the above judgment, and | 

would add that the above view ts borne out by the Dyacrama 

chapter I, sectiom 10, para. 9, where it is said, 

“Jn default of the paternal grand-fathers daughters son, the 

uncle's daughter's son succeeds, because he presents two oblations 

in which the deceased owner part icipates namely, to the owners 
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paternal grand-father and great-grand-father (4. €, his own 
maternal great-grand-father and great-great-grand-father,)" 


Kempe and MACPHERSON, J.J.,—Concurred., 


. Horfovse, J.—I adhere to my origional judgment given on 
the reference, and I concur in this judgment as practically in 
accordance with my own. 


Norxg.—' lhis case lays down that under the Dayabhaga the doctrine of 
spiritual benefit is the guiding principle in ascertaining whether a person is in 
the line of possible heirs to a deceased person as also in fixing his position in the 
order of suceession ; and although it has been maintained by very learned 
Hindu lawyers that this rule does not correctly represent the doctrine of 
Jimutavahana, it must now be taken as firmly established. — 

The principal benefit that is generally kept in view in this connection, is 
that derived from the offering of pindas at ervnddhas of the description known as 
purvana sraddhas which are performed on occasions of which the principal is 
the Maħalaya or the Amabasya day immediately preceding the Durga Puja in 
autumn. 


At a purrana sraddhe a Hindu is bound to offer pindas to his deceased 
father, grand-father, and great-grand-father, as well as to his dcceoeced maternal 
grand-father, «maternal great-grand-father and maternal. great-great-grand: 
father. Thus the only persons from whom a deceased person can directly 
receive pindas at a purrane sraddhea are his son, grand-son or great-grand-son 
and his daughter's son, son's daughter's son and grand-son's ddghter's son. 


A deceased person moreover by virtue of a ceremony known as the Noayanda- 
karana participates in pindas directly offered to any of his three immediate 
paternal ancestors. It follows therefore that a deceased person enjoys pindas 
offered by a person who stands inthe relationship of son, grand-son, great-grand- 
son daughter's son, son's daughter's son or grand-son's daughter's son to any 
of his three immediate paternal ancestors, 


Benefit through enjoyment of pindas dogs not go further, and the reasoning 
by which the maternal relations are sought to be brought in as conferrers of 
spiritual benefit is no doubt open to criticism. They offer no pindas to the 
deceased nor any in which he can participate ; but it is said that by offering 
pindas to his three maternal ancestors to whom he, while alive, was bound to 
offer pindas, they confer some sort of spiritual benefit on him. 


All these relatives, namely, the direct givers of pidas to the deceased, the 
offerers of pindasin which the deceased participates and the maternal relations, 
whoeare connected with the deceased in respect of the offering of pindas 
simply because they offer piucdo® to his maternal ancestors to him he too was 
bound to give pindas, are regarted by the Dayabhaga as Nojindas within the 
meaning of the text of Menu. . 
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JOTINDRAMOHUN TAGORE. 
- U, 
GANENDRAMOHUN TAGORE. 


. [Reported in L. R. Sup. 1. A, 47; 9 IE. I, FO, AT; 
iS W. R. 8559.) 

The following judgment was delivered by 

Mr. Justice WiLLES. — These were consolidated eross-appeals 
from a decree of the High Court of Judicature in Bengal 
(Appellate side), disposing of numerous questions touching the 
right of succession to valuable property, partly ancestral and 
partly acquired, of the late Honourable Prosonnocumar Tagore, a 
Hindoo inhabitant of Calcutta, who died on the 30th of August, 
1868, leaving his only son, the plaintiff, and two widow 
daughters, with six grandchildren, the children of daughters, 
him surviving. 

The defendants are three of the trustees and executors under 
the will of Prosonnocumar, dated the 10th of Octoler, 1862, 
together with the persons in existence who claim a beneficial 
interest under the will, other than legacies and annuities (which 
are not disputed). The trustees and executors are Opendramohun 
Tagore, and Jotindramohun Tagore and Durgapersaud Mookerjee. 


Jotindramohun Tagore is named as the first tenant for life 
and he had, and has, no son. 


The defendant Sourendramohun Tagore (named in the will 
Shooshendramohun Tagore) is also named as tenant for life, 


The defendant Promeodecumar® Tagore (a minor) is the son 
of Sourendramohun Tagore, and was born in. the lifetime of 
the testator, He is deseribed as tenant for life, 


The remaining defendant, Suttendramohun Tagore (a 
minor) is the grand-son of Lulitmohun Tagore, who was 
dead at the date of the will He was born in the lifetime 
of the testator, His father and grand-father died before the 
testator. If the will be valid, he is entitled to an estate in tail 
male. 


- . 

It does not appear that any other person beneficially 
interested is in exsistence. The fourth trustee has not acted, 
though he does not appear to have renounced, No question as 
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(oto parties has been raised, except as to the alleged want of any 
 deseription of the capacity in which Jotindramohn Tagore 
has been sued. This latter point was not argued before their” 
Lordships, and they see no reason for doubting that the High 
Court rightly over-ruled it, . 


The will provided for the testator’s daughters and grand- 
children, but made no provision for the plaintiff, stating that he 
had been already provided for in the testators lifetime. That 
provision was made by nuptial gift on the occasion of the 
plaintiff's marriage in the year 1843, when there was settled 

i upon him absolutely, by his father, a zemindari, which then 
fetched rupees 7,009 per annum, and the present value of which 
the plaintiff does not state. Upon the death ofthe plaintiffs first 
wife, his father also paid him the value of her jewels, to which 


from any further provision by this will is supplied by the fact 
that he had become a Christian in the year 1851. No proceed- 
ings of exclusion or degradation had, however, followed or been 
attempted? Nor does any such question arise as was discussed 
n Abraham v. Abraham (1) as to the law applicable to the 
"0 vert/'s own property or as to the personal relations of him 
nd his family. The Act XXI of 1850 appears to their Lordships 
y be conclusive to show that this change of religion does not 
affect the plaintiff s right of inheritance or suit. 


> 


As the present litigation turns npon the validity of the will, 


! it will be convenient to state its effect, citing in terms those 
parts of it which call for interpretation. It was in the English 
l language, . 


After reciting that the testator had acquired in severalty 
large estates, both real, and personal, partly ancestral, but for the 
most part by his personal industry, and that the testator had already 
made such provision for his son Ganendramohun Tagore (the 
plaintiff) as he considered sufficient, and that Ganendramohun 
Tagore would “take nothing whatever under the will", it purports 
to give all the testator's property to four trustees, of whom 
Jotindramohan Tagore was one, "their heirs, executors, audiminis- 
trators, representatives, and assigns,” upon trust. 





(1) 9 Moo. L A. 195; 1 W. R., P. C., 1; 2 Pandit P. C. J., 10. 
11 





he laid elaim. The explanation of the exclusion of the plaintiff 
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1572. As to the personalty (except jewels, &c., in the personal use 
Jotindramohan of members of his family. and such jewels, &c.,4s "the person, or 
F | * persons for the tiie being beneficially interested in the real estate 
Ganendramoh End Ve : MU 
g“ ™ or the income, or surplus income thereof, shall wish to retain for 


his and J heir own uss”), to pay funeral expenses, debts, and ordi- 
“nary legacies within a year after hisdeath, and to sell and to convert 

the rest into money and securities, and invest the proceeds in 

the name of the trustees, with power to change the securities : 


To pay annuities afterwards given (except 1,000 rupees a 
month afterwards given for worship) and legacies payable after 
the investment : and 


"After payment of such annuities and legacies do and shall 
pay the surplus unexpended of the said interest, dividends, and 
annual proceeds uato the person or persons who for the time 
being shall under the limitations and directions hereinafter 
contained and expressed, be entitled to the beneficial enjoyment 
of my real property, or of the rents and profits or surplus rents 
and profits thereof; and so soon as all of the said annuities and 
lagacies shall have fallen in and been fully paid and satisfied, 

m do and shall stand possessed of and interested in the said trust 
moneys and securities, and the interest, dividends, and annual 

i “proceeeds thereof, in trust absolutely for the person or persons 
entitled under the limitations and directions hereinafter 
contained and expressed, to the beneficial or absolute enjoy- 
ment of my said real property :" 

And as to “realty or immoveable property," or of the nature 
of realty, “to apply the profits in aid of the income of the person- 
alty in payment of debts, legacies and annuities :" 

To pay 1,000, rupees a month for the worship of idols : 

And the residue “to the person or persons” for the time 
being entitled to the beneficial enjoyment of the real estate 
under the subsequent directions of the will “for the absolute 
use of such person or persons respectively,” and the will 
desires that the “trustees or trustee shall hold the said real 
estate generally for the use and benefit of such last mentioned 
person or persons for the time being, so far as is con- 
sistent with the trustsand provistons” of the will; that, after 
payment of expenses of management, the person or persons for 
the time being entitled to the beneficial enjoyment of the real 
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«| sani or of the income or surplus thereof, should receive 1572. 


— 
rupees 2,500, a month, and that the legacies and annuities should , VORAUS 
- be paid gradually out of the balance, with interest at 5 per cent. I" 
^ Ganendramohun 
| The will then directs as follows :— f Tagore. 
bh "And so soon as all the legacies, and annuities (saveand except the said" 


sum of rupees 1,009, for the worship of the said idols), given by this my will, 
shall have fallen in or been paid and fully satisfied, then in trust forth- 
with, to convey the said real estate and premises unto and to the use of 
_ the person who shall under the limitations and directions herein contained 
n be entitled to the beneficial interest therein, with and subject to such and 
— — the like limitations, provisions, and directions as are hereinafter contained 
and expressed of and concerning the said real estate, so far as the then 
eon litions of circumstances will permit, and xo far (but so far only) as such 
limitations or direetions can be introduced into any deed of conveyance or 
settlement without infringing upon or violating any law against perpetuities 
Which may then be in force, and apply to the said real estate or the convey. 
nuce or settlement of it os last aforesaid (if any such law there shall be)" 


All the gifts, &c., in the will are declared to be subject to the 
bequesttothe trustees, and to the provisions and declarations 
with reference thereto, 


The will, then, after reciting that. the testator's father had 
established certain idols at Mollajohur, and had given a talook to 
supply the means for their worship, aud that sueh provision was 
insufficient, gives the rupees 1,000, before mentioned, per month 
for the purposes of the worship. 

Provisions follow for the members of his family, other than 
the plaintiff, by annuities and legacies, to vest upon the testator's 
death. Then follow provision, for servants, for charities, and for 
founding the Tagore Law Professorship. 

The will then disposes of the real property as follows :— 

"And whereas ‘I am, amongstother property, possessed of and 
entitled to a zemindari or talook called Pergunnah Patleadah, and 
Kismut Patleadah, in Zilla Rungpore, subject toan annual consoli- 
dated jumma, payable to government, of rupees 40,555-15-3, and I 
am also possessed of and entitled to other estates and property in 
Zilla Rungpore and other districts, and also toa &haut, which I 
have erectedand builton the river bank side of the Strand Road 
in Caleutta, and also to land and buildings opposite thereto, abut- 
ting on and near to the said read, and also to the Boitakkhanah 
house, land and premises, where I usually reside, and also to 
various other parcels of real estate. And whereas the frequent 
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division and sub-division of estates in Bengal is injurious alike to 
the families of zemindars and to the ryots, who are in côn- 
sequenee oppressed by numerous and needy landlords having con- 
flicting interests, whence arise disputes and litigatians. And 
whereas ‘I have bestowed much time and money on the improve- 
ment of my estates and of the condition of the ryots and tenants 
thereof and I am desirous that such improvements should continue 
to go on, and should not be interrupted by any division of the said 
estates, or disputes concerning the sume : Now, therefore, I give 
and devise (subject always to the devise to the said Romanauth 
Tagore, Opendramohun Tagore, Jotindramohun ‘Tagore, and 
Durgapersaud Mookerjee hereinbefore contained) all the real pro- 
perty of what particular tenure, nature or kind soever, and also 
library, horses, carriages, farmyard, furniture of the Boitak- 
kannah, jewels, gold and silver plates, &c., which I shall, at 
the time of my death, be possessed of or entitled to, to 
and for the following uses, and subject to the following 
provisions and declarations, that is to say:—Unto and to 
the use of the said Jotindramohun ‘Tagore, for and during 
the term of his natural life; and from and after the determina- 
tion of that estate, to the use of the eldest son of the said 
Jotindramohun Tagore, who shall be born during my life for 
the life of such eldest son; and after the determination of that 
estate to the use of the first and other sons successively of the 
said eldest son of the said Jotindramohun Tagore, according to 
their respective seniorities, and the heirs male of their respective 
bodies issuing successively ; and upon the failure or determination 
of that estate, to the use of the second and other sons of the said 
Jotindramohun Tagore, who shall be born during my life succes- 
sively, according to their respective seniorities, for the life of each 
of such sons respectively ; and upon the failure or determination 
of that estate, tothe use of the first and other sons successively 
of such second or other sons of the said Jotindramohun Tagore 
and the heirs male of their respective bodies issuing, so that tho 
elder of the sons of the said Jotindramohun Tagore born in my 
lifetime, and his first and other sons successively, and the heirs 

male of their respective bodies issuing, may be preferred to and 

taken before the younger of the sons of the said Jotindramohun 
Tagore born in my lifetime, and his and their respective first 


et 
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| other sons successively, and the heirs male of their 1872. 

tive bodies issuing ; and after the failure or determination. Jotindramohup 

of the uses and estates hereinbefore limited, to the use of — 

each of the sons of the said Jotindramohun Tagore, who shall be MDC ecd e 

EC born after my death successively, according to their respective 

—  seniorities, and the heirs male of their respective bodies issuing, 

so that the elder of such sons and the heirs male of his body 

may be preferred to and take before the younger of such sons and 

the heirs male of their and his respective bodies issuing ; and 

after the failure or determination of the uses and estates herein-  * 

before limited, then to the use of Sushendramohun Tagore, the 

second son of my brother, Hurrocoomar Tagore, for the term of 

his natural’ life ; and after the failure or determination of that 

estate, 
Then to the sons of Sourendramohun Tagore and their sons, 

and the heirs male of their body respectively, in like manner as 

for Jotindra’s, and after the failure or determination of the said 

several estatesand uses, to the first and other sons, and their sons, 

and the *heirs male of their bodies, of Lullitmohun Tagore 

successively and respectively in like manner as in the case of 

the sons of Jotindra and Sourendra. Like limitations as to 

1 other persons, as to which no further question arises. 





i 





Then follows a provision that adopted sons shall be deemed 
sons of the body within the will, but be postponed to actual issue 
| of the body. 

The will then contains “a special provision for preserving 

strictly the character of the estates of inheritance which it 
proposes to create, as follows :— 

“And I declare that in the construction of this my will, sons by 
adoption shall always be deemed younger than, and be postponed 
to sons who are the issue of the body of their father, and that 
the elder line shall always be preferred to the younger, and that 
every elder son of each heir in succession by descent, and, failing 
descent, by adoption, and his issue or heir male by descent, and, 
fai ing descent, by adoption, shall be preferred to every younger 
son and his issue or heir male by descent or adopti ion, to the 

exclusion of females and theiy descendants, and to the exclusion 
of all rights and claims for provision or maintenance of any 
person, male or female, out of the estate.” 
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It next provides that such estates of inheritance shall not be 
alienable, as follows :— = 

“And I declare my will and intention to be to settle nnd 
dispose of my estate in manner aforesaid as fully and completely 
as a Hindu born and resident in Bengal may give or control the 
Inheritance of his estate, or a Hindu purchaser may regulate 
the conveyance or descent of property purchased or acquired 
by him, and subject to any law or custom of England whereby 
an entail may be barred, affected, or destroyed." 


Then follows a proviso for cesser and limitation over of the 
estates, whether for life or inheritance, in case of any part of 
them being permitted by any holder “to be sold for arrears of 
Government revenue", or in case of failure "to keep up in à due 
state of repair, and to use as his residence in Calcutta," the 
testator’s house and furniture, &c, in which case the person 
next in succession is to take as in case of death. 

There follows a power to improve and to make leases for 
twenty years without fine, and with power of re-entry. 

The remainder of the will consists in directions to the trustees 
ns to management and a power of appointment of new trustees 
in case of death, refusal, or incapacity; and it appoints the 
trustees to be executors, and gives certain powers to “the acting 
executors or executor.” 

There are two codicils. The first makes further provision 
for the children of a daughter. It speaks of the testator's 
"trustees or trustee," The second revokes that portion of the 
will which relates to worship and charity, which it states to 
have been otherwise provided for by the testator. 

The plaint, after stating these facts, alleges that the 
trustees and executors have, against the directions in the will, 
improperly sold or disposed of a portion of the corpus of the 
personal estate, consisting of Company's paper, and that there 
is danger of future waste. 

The plaint prays in substance that it be declared 


|. That the plaintiff, as only son and heir-at-law, is entitled 
to represent the estate ; 


2. That the testator had no absolute power of disposition, 
especially of ancestral estate ; 
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3. That the trusts as to the residue, after*payment of the 
stamentary expenses, legacies, and annuities, are void, or at 


ps -i interest, and that plaintiff is entitled after Jotindramohun 
Hen Mgore's death ; - 
+ ‘That the plaintiff is entitled to an account of the 
property, and the declaration of the rights of the parties, and 
dm TIT ide ntal relief by receiver, injunction, and otherwise for 
wring his interest, and an adequate maintenance, if he be not 
FA > Jar ed entitled to an immediate interest ; and 

6. For further relief. 

The answer of the trustees and executors, and that of 
- Sourendramohun Tagore, admit the main facts, with some 
qualifications not at present material ; and that of the trustees 
and executors denies that they have improperly disposed of the 
estate, They submit that the will is valid, and ask for proper 
declarations and directions. 


[ 
2" Fe * 
n D ida 


The igfant defendants respectively pray that their rights, if 
any, may be protected by the Court. 

— The following issues were settled by the High Court :— 

* First. —Does the plaint disclose any cause of action ? 
“Second.—Did the testator die intestate with respect to any 
. and what portion of his estate ? 

m. “Third,.—W as any and what part of the immoveable property 
ie of the testator ancestral estate, and if so, had the testator 
T power to dispose thereof by will ? 

! " Fourth. —Are any and which of the gifts or limitations 
4j cimi) in the will and codicils of the testator void in law ? 
| Reo are _the ‘rights of the parties respectively 


E. —Whether the executors, defendants, have misap- 
S aes any and what portion of the testator's estate ?” 

At this stage, the cause was heard before the High Court 
. p (Ordinary Original Civil Jurisdiction), and the learned Judg 
M * Justice Phear, dismissed the plaint. 





eas 2 t void, save so far as they give Jotindramohun Tagore a 
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Upon appes before the High Court (Appellate Jurisdiction), 
„present Chief Justice Peacock, and Mr. Justice Norman, .it 
"was decreed— | 


(a) That the decree of the Lower Court be reversed ; 


e (b) "That the plaint in this suit does disclose a cause of 


action ; 


(c) That  Prosonnacumar Tagore, the testator in the 
pleadings, did die intestate as to certain portions of his 
property ; 


(d) That part of the immoveable property of the said 
testator was ancestral estate, and that he had a right to dispose 
thereof by will; 


(e) That the plaintiff is not entitled to any maintenance ; 


(f) That the devises and gifts to Jotindramohun Tagore 
for life are valid, and that (subject to debts, legacies, and 
annuities), he is entitled during his life to the beneficial enjoy- 
ment of the real property, and that he is entitled intil the 
legacies and annuities shall fall in and be satisfied, to recieve 
the sum of rupees 2,500, a month out of the net rents of the im- 
moveable property, and also the surplus rents,of the said 
immoveable property, and the unexpended surplus of the 
interests, dividends, and annual proceeds of the moveable 
property which shall, from time to time, remain unexpended ; 


(qg) Thatthe said Jotindramohun Tagore is entitled for life 
to use and enjoy the library, jewels, and other personal property 
directed to go with the real estate ; 

(A) Thatit is not necessary to come to any further finding 
upon the residue of the fourth issue, or to make any declaration of 
rights so far as they relate to the 3mmoveable property, or to 
any portion of the rents thereof, or as to the surplus income of 
the personalty, so long as the debts, legacies, and annuities are 
unsatisfied ; 


(i) That the trust as to the personal estate, after the 
annuities and legacies given by the will shall have fallen in 
and been fully satisfied, is voitl and invalid, and that the 
beneficial interest in such personal estateis vested in the 
plaintiff, as the heir and representative of the said testator ; 


= I Ey ih " 
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(k) That the executors and trustees are Dound to render 
tothe plaintiff an account ; d 
(1) And after disposing of the costs, it was ordered and 
decreed :- 
(m) That the case may be remanded to the Lower Court? 


with a request that it will try the sixth (e) issue, and return its 
finding thereon with the evidence, to the appellate Court. 


Thereupon appeals were preferred to Her Majesty in 
Council by the plaintiff, by Jotindramohun Tagore, and by 
Sourendramohun Tagore respectively, which have been con- 
solidated, and the case was argued before this Board, when 
their Lordships adjourned the hearing in order to allow the 
defendant, Suttendramohun Tagore, who was not represented 
on the argument, the opportunity of being heard. Of that 
opportunity he has not availed himself, and the case is ripe 
for judgment, 

The questions presented by this case must be dealt with 
and deecidf«l according to the Hindu Law prevailing in Bengal, 
to which alone the property in question is subject. Little or 
no assistance can be derived from English rules or authorities 
touching th® transter of property or the right of inheritance or 
succession thereto. Various complicated rules which have 
been established in England, are wholly inapplicable to the 
Hindu system, in which property, whether moveable or immove- 
able is, in general, subject to the same rule of gift or will and 
to the same course of inheritance. The law of England, in the 
absence of custom, adopts the law of primogeniture as to inherit- 
able freeholds, and a distribution among the nearest of kin as 
to personalty,—a distinction not known in Hindu Law. The 
only trace of religion in the history of the law of succession in 
England is the trust (without any beneficial interest) formerly 
reposed in the Church to administer personal  property— 
Dyke v. Walford (1), In the Hindu Law of Inheritance, on the 
contrary, the heir or heirs are selected who are most capable 
of exercising those religious rites which are considered to be 
beneficial to the deceased. , 


fa) Intended for the seventh 
il} & Moore, P. C., 434, 
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Whilst, however, rules of detail prevailing in England are to 
be laid aside, there are general principles atfecting the transfer 
of property which must prevail wherever law exists, and to 
which resort must be had in deciding several questions of an 
glement&ry character, which have been strongly argued in this 
case, and as to which there is no precise authority, 

The power ot porting with property once acquired, so as bo 
confer the same property upon another, must take effect either 
by inheritance or transfer, each according to law. 

Iuheritance does not depend upon the will of the individual 
owner; transfer does Inheritance is a rule laid down (or in the 
case of custom recognised) by the State, not merely for the 
benefit of individuals, but for reasons of public policy (1). 

It follows directly from this that a private individual, who 
attempts by gift or will to make property inheritable otherwise 
than the law directs, is assuming to legislate, and that the gift 
must fail and the inheritance take place as the law directs. 
This was well expressed by Lord Justice Turner in Noorjec- 
money Dossee v. Denobundoo Mullick (2):—" A man cannol 
create a new form of estate, or alter the line of succession 
allowed by law, for the purpose of carrying out his own wishes 
or views of policy." i. » 

Another general principle applicable to transfers by gift 
(more liberally applied in the law of England to wills than to 
gifts infer vivos) is that a benignant construction is to be used, 
and that if the real meaning of the document can be reasonably 
ascertained from the language used, though that language be 
ungrammatical or untechnical, oy mistaken as to name or 
description, or in any other manner incorrect, provided it 
sufficiently indicate what was meant, that meaning shall be 
enforced to the extent and in the form which the law allows. 

Accordingly, if the gift confers an estate upon a man with 
words imperfectly describing the kind of inheritance, but 
showing that it was intended that he should have an estate of 
inheritance, the language would be read as conferring an estate 
inheritable as the law directs. 

If an estate were given toa mum simply without express words 


U) Domat, 2413. 
(2; 6 Moo. L A. 555:4 W. R; IF: Cs, 114; 1 Pandit P. C. J, 588.. 
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- of inheritance, it would in the absence of a conflicting context, 

a Eo by Hindu law (as under the present state of law it does 

by will in England) as estate of inheritance. If there were 

added to such a gift an imperfect description of it as a gift of 

— inl | not excluding the inheritance imposed by*the law,, 
an | estate of inheritanee would pass. 


If, again, the gift were in terms of an estate inheritable 
~ according to law, with superadded words, restricting the 
power of transfer which the law annexes to that estate, the 
restriction would be rejected, as being repugnant, or rather, 
as being an attempt to take away the power of transfer which 
the law attaches to the estate which the giver has sufficiently 
shown his intention to create, though he adds a qualification 
which the law does not recognize. 








If, on the other hand, the gift were to a man aud his heirs 
to be selected froma line other than that specified by law, 
_&xpressly excluding the legal course of inheritance, as, for 
instance, sif an estate were granted to a man and his eldest 
nephew, and the eldest nephew of such eldest nephew, and so 





— heirs, and without any of the persons so taking having the 
power to dispose of the estate during his lifetime, —here, inas- 
much as an inheritance se described is not legal, such a gift 
cannot take effect except in favour of such persons as could 
take under a gift to the exent to which the gift is consistent 
with the law. The first taker would in this case, take for his 

lifetime, because the giver had at least that intention. He 
I ‘could not fake more, because the DORUM is Inconsistent w ith 















— confer, — that estate of inheritance w hi h it 
E pepe void, 

F It follows that all estates of inheritance created by gift or 
— will so far as they are inconsistent with the general law of 
inheritance are void as such, and that by Hindu Law no 
con can succeed thereunder as heir to the estates described 
i the terms which in English law would designate estates tail, 








| u , however, to be considered whether the persons 
i ib d as heirs in tail, or heirs of inheritance not recognized 


| forth, for ever to take as his heirs, to the exclusion of all other 
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1872. by law are sufficiently designated to take successively by way of 
Jotindromohun . gift that which the will incorrectly assumes to give them *as 
ear heirs, so that they may be regarded as a succession of donees 


Ganendromohun — forlife, having the power and subject to the restrictions.sought to 
Tagore. z a - 3 ) —* "s. . " 

«be imposed by the will upon the successive heirs in tail, or whether 
the language of the will is such as to show that the first. taker 
was to have an estate of inheritance according to law, and that 
the words of special inheritance may be said to include such 
estate at least, and the residue be rejected as an attempt to 
impose fetters inconsistent with the law. 


This makes it necessary to consider the Hindu Law of gifts 
during life and of wills, and the extent of the testator’s power, 
whether in respect of the property he deals with, or the person 
upon whom he confers it. The law of gifts during life is of the 
simplest character. As to ancestral estate, it 1s said to be 
improper that it should be aliened by the holder, without the 
concurrence of those who are interested in the succession, but 
by the law as prevailing in Bengal at least (1), the impropriety 
of the alienation does not affect the legal character of the act 
(factum valet), and it has long been recognized as law in Bengal 
that the legal power of transfer is the same as tg all property, 
whether ancestral or acquired. It applies to all persons in 
existence and capable of taking from the donor at the time 
when the gift is to take effect so as to fall within the principle 
expressed in the Dayabhaga, Chapter i. v. 21, by the phrase 
“relinquishment in favor of the donee who 1s a sentient person." 
By a rule now generally adepted in jurisprudence, this class 
would include children in embryo, who afterwards come into 
separate existence, 


As to the case of adopted children (so much relied upon 
during the argument), it is distinguishable because of the 
peculiar law applicable to that relation. The Hindu Law 
recognizes an adopted child, whether adopted by the father 
himself in his lifetime, or by the person to whom he has given 
the power of adoption after his death, from amongst those 
of his class, of one to stand in the place of a child actually 
begotten by the father. In contemplation of law such 


(1) As to Madras, see to the same effect, Valinayagam Pillai v. Pachehe, 
| Madras High Court Rep., 326 ; 1 Norton, L- C. 334, S. C. 




























» "E e ^ 
"a Ati 
T Ü E - 
qe a 
"E * b » 
M E LET - 
ars ~ - 
| E " 
nu. es A HINDU LAW. 
na 2 
IT» 


shila s be gotten by the father who adopts him, cr for and on 
behalf of whom he is adopted. Such child may be provided for , 
as a person whom the law recognizes as in existence at the 
death of. the ‘testator, or to whom, by way of exception, 
ate Nee . Vue: | * " i " " "la 

not by way of rule, it gives the capacity of inheriting ór other- , 
wise | aking from the testator, as if he had existed at the time 
the _ testator’s death having been actually begotten by him. 


[ 
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| of taking at the time when the gift takes effect. 
s to gifts by way of will, whatever doubts may have once 
er tained by learned persons as to the existence of the 
tamentary power, those doubts have been dispelled by a 
rse of practice in itself enough, if necessary, to establish an 


AS - 9— 


A nc in India, proceeding upon the assumption that gifts by 
will are legally binding, and recognizing the validity of that 
Y forn of gift as part and parcel of the general law. The 
introduction of gifts by will into general use has followed in 
Ind i . asit has done in other countries, the conveyance of 


& 


property inter vivos. The same may be said of the Roman law as 
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l poi ited out by Mr. E. C. Clark in his interesting treatise upon 
b. “ Early Roman Law,” p. 118, in which the testamentary power, 
1 A jart from publie sanction, appears to have been a development 
of the law of gifts inter vivos Such a disposition of property, to 
ta : effect. upon the death of the donor, though revocable in his 

‘lifetime, is, until revocation, a continuons act of gift up to the 
E nomen of death, and does then operate Lo give the property 

E posec of to the persons designated as beneficiaries. They take 
^w on the death of the testator as they would if he had given the 
ro yer ry to them in his lifetime. There is no law expressly and 

in terms applicable to persons who canso take. The law of will 
E. has however, grown up, so to speak, naturally, from a law which 
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— tribunal dealing with a case new in the instance to be governed by 
P E ae E : E are ^ . 
=) was stated by Lord Wensleydale, in the opinion delivered by him 

as a Judge in the House of Lords, in the case of Mirehouse v. 
- -— v^ ili - 
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d ef a) e ] a E " " 
Rennell (1), in accordance with principles generally recognized. 


. “This case", said Lord Wensleydale,—* is in some sense new, 


as many others are which continually occur, but we have no 
right to consider it, because it is new as one for .which the 


slaw has*not provided at all; and because it has not yet been 


decided, to decide it for ourselves according to our judgment 
of what is right and expedient. Our Common Law system con- 
sists in the applying to new combinations of circumstances those 
rules of law which we derive from legal principles and judicial 
precedents, and for the sake of nttaining uniformity, consistency, 
and certainty, we must apply those rules, where theyare not plainly 
unreasonable and inconvenient, to all cases which arise; and 
we are notat liberty to reject them and to “abandon all 
analogy to them, in those to which they have not yet been 
judicially applied, because we think that the rules are not as 
convenient and reasonable as we ourselves could have devised. 
It appears to us to be of great importance to keep this principle 
steadily in view, not merely for the determination of this 
particular case, but for the interests of law as a science.” The 
analogous law in this case is to be found in that applicable to 
gifts, and even if wills were not universally to be regarded 
in all respects as gifts to take effect upon déath, they are 
generally so to be regarded as to the property which they can 
transfer, and the persons to whom it can be transferred. 


The judgment delivered by the Lord Justice Knight Bruce 
in the case of Sreeninty SOOrpee money Dossee v. Denobunahoo 
Mullick (2), was much relied upon to show that the English 
law as to exeeutory devises ought to be applied in dealing 
with Hindu succession, and Mr. Justice Phear, upon the 
authority of that case, held that, "there is nothing in Hindu 
law to prevent a testator from making a gift of property to an 
unborn person, provided the gift is limited to take effect (to 


use the words of the Privy Council) ifat all, immediately on. 


the close ofa life in being" The expression in the judg- 
ment of the Lord Justice thus relied upon, was as follows :— 
“We are to say whether there is anything against public 
convenience, any thing generafly mischievous, or anything 


(1) 1 CL & F., 546. 
(2) 9 Moo. I, A. 135; 1 Pandit P. C. J. 837. i. 
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"e icio whether by way of remainder or by e  Jotindromohun 
bequest (to borrow terms from the law of Tapore 

| an event which is to. happen, if at all, imme- Ganendromohun 
“the close of a life in being. Their Lordships - TTE 


1 t there is not, and that there would be great general 
lec ren nience and publie mischief in denying such a power, 
nd th tha iis their duty to advise Her Majesty that such a power 

does exist "A consideration of the subject-matter to which these 
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em irks w were applied, will, however, at once show that, they 
ere not iot intended to have the extensive effect attributed to 
The question was not as to the effect of a gift toa person 

s me :xistence, but, whether a person in existence, and capable 
king under the will when it had effect, might become 
ipon a future contingency to receive an additional 
he testator devised an estate to several sons, with a 
n» if either of such sons died without having a son or 
i Sing at his death, neither his widow nor daughter 
: tb his share, but that the same should go over to*the 
"Their Lordships held the gift over to be valid. 
n uestion, therefore, was not raised, and could not 
cu as supposed. Moreover, in. the subsequent 
m Moyce Dehia v. Ram Kishore Achar; Chowdry 
Othe testamentary power of disposition by Hindns 
E wa fully recognized, it was distinctly laid down that 
are and extent of such power, so far as relates to contin- 
d m ainders and exeeutory devises, is not. to be regulated 
govern ed by way of analogy to the law of England, w hich law 
pp ` aie wants ofa state of society widely differing from 
t wh h prevails amongst Hindus in India. It ts obvious, 
the conclusion arrived at in the lower Court as 

sult t of the judgment in the former ease Was erroneous. 
Eur 4l Lips: for the reasons already stated, are of opinion 
in: a pers on capable of taking under a will must be such a 
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$ jns male | take a gift infer vivos, and therefore, must either 
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bo rin | contemplation of law, be in existence at the death 
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hi is ‘Lo: sore rds nips, adopting ancLacting upon the clear general 
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Moo. T. A., 279; 3 W. R,, P« C, 15; 2 Pandit. P- C. J. 211. 
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' * 
^ae principle of Hindu Law that a donee must be in existence, 
Jotindromohun * desire not to express any opinion as to certain exceptional cases 
eS Ag Of provisions by way of contract or of conditional: gift on 
ee SPRF other family provision, for which authority may 
* be found in Hindu Law or usage. 


These general preliminaries being lnid down, it will be 
proper next to examine in detail the various questions raised 
upon the discussion of the particular will, in their natural order, 

- first disposing of those which would apply equally to a gift as 
to a will and next, to those which affect the will in question. 


It was argued on behalf of the plaintiff, in. the first place, 
that the will is void by reason of its being founded upon the 
creation of an estate in trustees, absorbing the whole interest 

e in the property, and out of which the interests ofthe bene- 
ficiaries are to be fed. It was maintained that an estate, to be 
held in trust, can have no existence by the Hindu Law, and 
that, as the foundation of the will fails, the whole superstruc- 
ture must fall. This is hardly consistent with the, admission 
in the plaint, and upon the argument that the legacies and an- 
nuities to bie paid by the trustees, and which are equally found- s 
ed upon the trust, are unassailable, The plaigtiff, however, 
is not bound by an admission of a point of law, nor precluded 
from asserting the contrary, in order to obtain the relief to 
which, upon a true construction of the law, he may appear to be 
entitled. This argument for the plaintiff also gives the go-by 
to the consideration that if the trusts be void, they are not 
illegal, and that if they are struck out as void, the estates cap- 
able of being created by the will, and which the trusts were 
introduced to secure and maintain, would thereby become im- 
pressed directly upon the estate, subject to charges for legacies 
and annuities which on all hands are admitted to be valid, as, 
for instance, upon a gift by a will to receive and pay A an an- 
nuity, and subject thereto in trust for B; if the trust be void, it 
should be simply struck out, and B would have the property, 
subject to the annuity. "P 





^ 


Their Lordships are unable fo give any effect to this argu- 

ment against the admissibility of a trust. The anomalous law 
which has grown up in England of a legal estate which is para-_ 
i mount in one set of Courts, and an equitable ownership which ^ 
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is paramount in Courts of Equity, does not exist in and ought 
not to be introduced into Hindu Law. ' But it is obvious that 
| property, whether moveable or immoveable, must, for many 
purposes. be vested, more or less absolutely, in some person 
or persons for the benefit of other persons, and trusts of various 
kinds have been recognized and acted on in India in many cases. 





Implied trusts were recognized and established here in the 
case of henamee purchase in Goopeekrist Gosain v. Ganga- 
— persaud Gosain (1), and in cases of a provision for charity or for 
` _ other beneficient objects, such as the professorship provided for 
TI by the will under consideration, where no estate is conferred upon 
w the beneficiaries and their interest is in the proceeds of the 
property (to which no objection has been raised) the creation of 

| a trust is practically necessary. " 


If the intended effect of the argument upon this point 
was to bring distinctly under the notice of theif Lordships the 
contention that under the guise of an unnecessary trust of 
inheritande the testator could not indirectly create beneficiary 

-. estates of a character unauthorized by law, and which could not 
.—. directly be given without the intervention of the trust, their 

* Lordships adopt that argument upon the ground that a man 
‘Samy cannot be allowed to do by indireet means what is forbidden 
to be done directly; and that the trusts carr only be sustaincd 


^s to the extent and for the purpose of giving effect. to those 


t 





& beneficiary interests which the law recognizes, and that alter 
' the determination of those interests the beneficial interest in 


the residue of the property remains in the person who, but for 
the will would lawfully be entitled thereto. Subject to this 
. qualification their Lordships are of opinion that the objection 

fails, 

| As for the argument that the trust failed because one of 

the trustees had renounced or more correctly speaking had not 
— “acted, their Lordships think this criticism unfounded in law 
and wholly inapplicable to the will in question, which distinctly 
pro es for the case of a trustee not acting, and gives a 
directory power to fill up*the number of trustees when 





(1) 6 Mow. L A., 53; 1 Pandit P. C. J, 403. 
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Having disposed of the question whether there can be a 
trust estate, and shown that the distinction between “legal” 
and “equitable” represents only the accident of falling under 
diverse jurisdictions, and not the essential characteristic of a 
Spossession in one for the convenience and benefit of another, 
the next subject for consideration involves the objections raised 
on behalf of the plaintiff to every beneficiary interest or estate 
created by the will, except the legacies and annuities, A summary 
of the provisions and limitations in the will, so far as they affect 
the parties to this suit, and limited for the present to the real 
estate and the personalty settled therewith, is as follows:— 


Rupees 2,500 per month to the “person or peysons for the 
time being entitled," under the will *to the beneficial 
enjoyment of the said real property ;" 

The residue to go in aid of the income of the personal 
estate, which is to be first applied in payment of legacies nnd 
annuities which are to be paid "gradually and as may be found 
possible ;" E 

And so soon as the legacies and annuities shall have fallen 
in or been emtisfied, then the trustee or trustees are to convey 
to the person entitled to the beneficial interest, ¢ubject to the 
subsequent limitations, “so far as the terms and condition of 
circumstances will permit, and so far, but so far only, as such 
limitations" do not infringe any law then in force against 
perpetuities, “if any such law there shall be ;" 

The limitation referred to was as follows in the present tense; 
and therefere to operate at the moment the will took effect, 
though “subject always to the devise to" the trustees. 

l. 'To the defendant, Jotindramohun Tagore, for life ; 

2. To his eldest son born during the testator’s lifetime, 
for life; J 

3. In strict settlement upon the first and other sons of 
such eldest son suecessively in tail male ; ; 

4. Similar limitations for life and in tail male upon- the 
other sons of Jotindramohun Tagore, born in the testator's 
lifetime, and their sons successively ; 

5. Limitations in tail male upon the sons of Jotindramohun _ 
Tagore, born after the testator's death ;- 
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6. "After the failure or determination of'the uses and 


estates hereinbefore limited" to the (defendant) Sourendro-, 


mohun Tagore for life ; 


7. Like limitations for the sons of Sourendromohun Tagore 


and their sons as for the sons of Jotindromohun' Tagore.» 


Under these limitations the defendant, Promodeeumar Tagore, 
who was alive at the death of the testator, is (if the will be 
valid) entitled for life, subject to the life-estates of Jotindro- 
mohun Tagore and of his father ; 


8. Like limitations in favour of the sons of Lullitmohun 
Tagore, who was deceased at the date of the will, and their sons 
in tail male, as for the sons of Jotindromohun "Tagore. Under 
these limitations (if the will be valid), the defendant, Suttendro- 
mohun Tagore, as the son of a son (his father having died 
during the testator's lifetime) would take an estate in tail male. 
He is the only defendant in that situation. 


The will expressly and exclusively adopts primogeniture in 
the male Jine through males, preferring the eldest son, and 
excluding women and their descendants, and all right of provi- 
sion or maintenance of either man or woman. 


Then follews a statement showing that the testator desired 
to dispose of his estate "as fully and completely as a Hindu 
purchaser may regulate the conveyance or descent of property 
purchased or acquired by him," but “not subject to any law or 
custom of England whereby an entail may be barred." 


This clause shows an intention that each tenant, though of 
inheritance, should be prohibited from alienation, a restriction 
which in England could only be imposed by Act of Parlinment, as 
in the case of the settled Abergavenny estates, and some others 
settled upon families ennobled and endowed for public services. 

Then follow the residence clauses, by which the estate was 
to go over in case of non-residence, or allowing any part of the 


property to be sold for government arrears, with powers to 


improve and to lease for twenty years. 

A glance at this summary of the provisions of the will, with 
a due regard to the principles already laid down, shows that 
upon the face of it the will contains a variety of limtations 


— which are void in law, as, for instance, the limitations in favour 
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1872. of persons unborn at the time of the death of the testator, and 
Jotindromohun , the limitations describing an inheritance in tail male which i$ a 


Z novel mode of inheritanco inconsistent with the Hindu Law. 
G | h ae JUG . * 
iii * The. first life-interest in Jotindromohun ‘Tagore next 


“requires attention. It was objected to on two grounds, First, 
because it was said that Hindu law recognizes only one entire 
estate in the land, and does not allow of that estate being cut 
up into smaller distinct interests in the way of life-estate, 

. reversion, remainder, and so forth. Secondly, it was said that 
the life-interest was void, because of the contingeney and 
uncertainty of the period at which it was to commence, because 
of the preference given to the legacies and annuities, and to 
their being payable first out of the interest of the personalty, 
and then ont of the rents of the realty, except the allowance of 
2,500 rupees per month, so that it is said this life estate may 
never come into existence, because the legacies and annuities 
and interest on arrears, may never be completely satisfied. 


As for the first objection, it amounts to this: that because 
there is, as was contended, only one estate technically known to 
Hindu Law, and that an entirety, there can be no contract by 
which an owner of land, may bind himself to allow to another 
the enjoyment of the usufruct of the land, to the exclusion of 
the owner, for a given time, whether for years or for life (because 
in the law we are dealing with the distinction of chattel and 
frechold has no existence), and to give exclusive right of 
possession for the enjoyment of that usufruct. It was admitted 
for the plaintiff that annuities given and charged upon land are 
vaild; but if the annuity equalled or exceeded the profits, there 
would be an effectual gift of all the profits and practically of the 
land, and yet it was contended that the possession and 
enjoyment of the land could not be directly given. Whether 
this interest and right of possession for years or life is called 
an estate or not, it as effectually excludes the general owner as 
an estate would. In the absence of any authority for so extra- 
ordinary a limitation of the right of property as would forbid a 
present parting with the exclusive possession and enjoyment 
for a time, their Lordships enterfain no doubt that possession 
and enjoyment may be so dealt with, and that there is no 

- objection to a similar interest being given by will. 
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As to the second objection to the life-interest, namely, the Rd. 
urtertainty of the period at which it was to commence, that,  Jotindromohun 
objection als» exhausts itself upon the enjoyment of the usufruct a 


more or less. The life-interest was to begin at once, It was Ganendromobnn 
subject to the devise to trustees, who were to receive the rents, . 
allow the life-holder 2,500 rupees per month out of the net 
proceeds, apply the remainder in aid of the interest of the 
personalty, to pay off the legacies and annuities, and, when 
they were discharged, to allow the life-holder, if he survived so 
A long, or, if not, the succeeding donees in succession to enjoy the 
whole. Ifthe trust is not to be read to make estates valid 
which otherwise would be void, so neither is it to be read to 
defeat interests which without the trust would be valid. Their 
Lordships read this will, alike according to its words and 
substance, as giving a life-interest, subject to a charge for pay- 
h ment of legacies and annuities, whereby rhe rents over and 
\ above 2,500 rupees per month, and the expense of maintenance, 
' are to be applied in aid of another fund until the legacies and 
7 annuities hre paid. The law of perpetuity has no application 
to such a estate of things. There is not a single estate or 
interests in question which would not be vaild within the 
English law 6f perpetuity, assuming that upon the ground of 
publie policy such law ought to extend to India, which the 
iy character of the law of gifts there seems to render unnecessary. 





Whether Jotindromohun Tagore took not merely an interest 
\ for life but by construction of law an estate of inheritance, 
| or whether such an estate of inheritance can be implied 
in favour of any of his successors, must next be considered, 
Upon this point it is unnecessary to repeat what has 

been already said as to the incompeteney of an individual mem- 

ber of society to make a law whereby a particular estate ereated 

by him shall descend in a novel line of inheritance, different from 
that prescribed by the law ofthe land. It is clear that an estate 
in tail male, such as that which the testator has attempted to 
create in each series of limitations, is not authorized by Hindu 
Law. It could not exist with the terms of non-alienation at- 
tempted to be annexed to it, ven in England. These would be 
rejected here as repugnant to a valid estate in tail male, created 
by sufficient words. The general intention to create a known 
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estate of inheritance would be given effect to. "The particular 
intention to deprive it of its legal incidents. would be disreg@rd- 
ed as an attempt to legislate. Accordingly it has been argued 
in support of the will, that as it shows an intention.to give an 
estate Of inheritance of some sort, all the machinery by which 
that estate was to be governed and dealt with after it was creat- 
ed ought to be rejected, and such an estate of inheritance, as 
the law would uphold and sanction, ought to be read out of the 
will, and conferred either upon Jotindromohun Tagore whose 
family was intended, so long as it produced males descended of 
males, to represent the estate described by the testator, by 
treating his life-estate as converted or expanded into an estate 
of inheritance, according to Hindu Law, or, at least upon his 
son to be begotten or adopted, as the first tenant in tail male, 
whereby the persons designated as heirs could take, though not 
in the fashion of the testator, at least somehow and to some ex- 
tent. In order, however, to arrive at this conclusion, we must 
find a general and prevailing intention of the testator, express- 
ed by the words of his will, which will be advanced by this 
process; and we are not at liberty to invent for him a will which 
will have the effect of creating an estate at variance not merely 
in details, but in substance and effect, with what fie has said. 


The proposed construction would contradict the will in 
every particular expressed therein. It would give the father a 
right of inheritance and a power of disposition when the will 
says that he shall only hold for life. Testing this alone by Eng- 
lish precedents, it might, in order to give effect to a general 
intent, be sustained by Nicholl v. Nicholl (1). The proposed 
construction would give the succession from him to all his sons 
equally, where the will says that the eldest shall be 
preferred and have a separate estate of inheritance, and that 
until that estate fails, the second and so forth shall not succeed. 
Testing this alone by English precedents, it might plausibly be 
maintained by Pitt v. Jackson (2). The proposed construction 
would give succession to women, whom the will excludes. It 
would let in rights of maintenance which the will negatives. It 
would let in the power of alienation, which the will forbids. 
It would defeat the limitation in case of non-residence. It would 


(1) 2 W. BL, 1159. (2) 2 Brown, C. C., 51. 
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disregard the provisions as to leasing and improvement, which 
— show, in common with the rest of the will, that the intention of 


the testator was to give and to give only such an inheritance as 
would keep together the property inalienable so long as a male 


descended in a male line from any of the indicated sources of . 


inheritance should be in existence, and should keep up state in 
the family mansion. There is no trace to be found in the will 
of an intention to ereate any other sort of estate; and the will, 
as clearly as language can speak without express words, declares 
that it was not the intention of the testator that any person to 
take thereunder should have the estate of inheritance defined 
by the ordinary law. If the testator had used language to des- 
cribe, however imperfectly or obscurely, such an estate as within 
his intention, effect ought to be given to that intention, when 
once arrived at by a fair and liberal interpretation of his langu- 
age. To create such an estate by judicial construction of this 
will would be something worse than guess-work as to what the 
testator might have said if he could be asked bis meaning ; for 
it would bå to contradict in every article what he has intelli- 
gibly expressed. These observations dispose of the case of 
Humberston v. Humberston (1) so much relied upon by Sir 
Roundell Palfher in his able argument to sustain this claim to 
a general estate of inheritance by construction, and also of the 
other authorities which show that, in order to give effect 
to the general intention of the testator, estates of inheritance 
will be inferred against the particular expression, in order to 
benefit as nearly as may be in a lawful way all whom the testa- 
tor intended to benefit. To infer a general estate of inheritance 
in this case would at the same time defeat the testator's general 
intention, and benefit persons other than those he intended to 
benefit, against established principles of construction, and (again 
to refer for illustration to English law) against the authority 
of Monypeuny v. Dering (2). Their Lordships are of opinion 
that no estate of inheritance other than the void estate in tail 
male can be read or deduced from the will. 

There is, however, another point of view in which the estates 
in tail male may be regarded, namely, as intended, at all events, 
to confer an estate for life upon the first taker in existence when 

(1) 1 P. Wms., 332. (2) 2 De Gex, M. & G., 145. 
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the will took” effect. The intention of the testator to give at 


. least a life-estate to the first taker is clear, and if an estate" in 


tail male stood first in the will, effect might perhaps be given 
to that invention. There was, however, no person in existence 


eto take in estate in tail male at the testators death except 


Suttendromohun Tagore. and the validity of his claim to a 
life-interest in succession stands upon same ground as that 
of Sourendromohun Tagore and his son, whose position must 
next be discussed. 


Upon this the question arises whether Sourendromohun 
Tagore, Promodecumar Tagore, and Suttendromohun Tagore 
take life-interests successively after that of Jotindromohun 
Tagore, or whether the interests attempted to be created in them 
fal by reason of the avoidance and rejection ofthe previous 
estates with which they were linked, and upon the failure or 
determination of which they were to arise. 'This may be 
considered in reference to Sourendromohun Tagore, as these 
other claimants in this respect stand upon a like footing. It may 
be urged that, as there was at the death of the testator no 
person to take under the first series of limitations, except 
Jotindromohun Tagore, and no person who came into existence 
afterwards could in point of law so take, there was in law a 
"failure" of the estates at the death of the testator, which no 
subsequent event could affect, and that the interest for life 
after the death of Jotindromohun Tagore then became vested 
in Sourendromohun Tagore, The answer is that this argument 
proceeds upon the assumption that “failure or determination” 
means failure or determination in law, as if the testator 
contemplated that his will might be void in law, which, as to 
the limitations in question, save as to the possible effect of a 
law against perpetuities, their Lordships see no sufficient 
ground upon the face of the will for supposing that he 
suspected. The true mode of construing a will is to consider 
it as expressing in all its parts, whether consistent with law 
or not, the intention of the testator, and to determine upon a 
reading of the whole will, whether, assuming the limitations 
therein mentioned to take effect, an interest claimed under it 
was intended under the circumstances, to be conferred, 


If Jotindromohun Tagore shonld beget or adopta son, and 
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. die leaving the son and Sourendromohun Tagore both surviving, 


either Sourendromohnn Tagore (and after him his son) must , 


take at once and enjoy, to the exclusion of the son of Jotindro- 
mohun 'lagore, in spite of the will ; or the heir-at-law (who, 


though in terms excluded from benefit “under the will," cannot , 


be excluded from his general right of inheritance, without a 
valid devise to some other person) must enter and enjoy during 
the life of Jotindro's son, and of his issue male, actual or 
adopted, and Sourendromohun Tagore (or his son) if he 
succeeded, must succeed, not asa link in the special chain of 
succession framed to keep together the family estate, but in 
turn with the heir-at-law whose intervention was not contem- 


plated by thé testator. 


If Jotindromohun Tagore were to die leaving power to adopt 
a son who was afterwards, in fact, adopted, Sourendromohun 
Tagore would either enjoy absolutely to the exclusion of the 
son in spite of the will, or the heir-at-law would enter as before 
stated. 

Many other cases might be supposed, in which the rights of 


Sourendromohun and those who claim after him, instead of 


forming partic of a series of estates in successive devisees to fulfil 
the testator's intention by keeping up the estate and handing it 
on from one to another whilst there was a male representative 
of the selected line of limitation and descent, would become a 
a fitful and uncertain enjoyment in turns with the heir-at-law, 
according to whether there was or was not any person in 
existence who would, if by law he could, have been a prior 
taker under the will. 


Their Lordships reject: the conclusion either that the 
testator meant to give an uncertain interest of so strange and 
shifting a character or that there was an intention to give an 
absolute estate to precede the prior estates, in the event not 
appearing to have been contemplated by the testator of the 
prior estates being void in law. Their Lordships understand 
"failure or determination" to mean “failure or determination" in 
fact of an estate or estates which the testator considered 
sufficient in law, and that these limitations over were in the 
scheme of this will intended to follow the creation of the prior 
estates of inheritaneeffhd must fall therewith. 
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Their Lordships are thus of opinion that a life-interest has 

. been created in Jotindromohun Tagore, and that the estates * of 

inheritance and subsequent estates or interests attempted to be 

created by the will have failed. The decision of the rights in 

.the real estate involves the personalty settled therewith, which 
calls for no further remark. 

There is, however, left the question how far the personalty not 
settled with the realty, but to be made into a distinct fund by 
the will after the legacies and annuities had been disposed of, 
ought to be dealt with; whether the bequest of the corpus is 
void, or whether the interest is to. he enjoyed by the tenant for 
life so long as he can enjoy the realty. 

The gift of the personalty, or rather of the fitnd in money 
and securities for money into which the personalty was to be 
converted after the falling in and satisfaction of the legacies 
and annuities, was held absolutely void in the High Court 
(appellate Jurisdiction), The Chief Justice rejected the words 
“or persons” as insensible, because only one person could take 
the beneficial interest in the realty at the same titne, and he 
treated the gift of the fund of money and securities for money 
as a gift of the corpus to an uncertain person who might be 
one of those who for failure of the estate in tasl male cannot 
take the realty. Mr. Justice Norman declined to reject the 
words “or persons", and he suggested amongst others the 
construction that the person then in possession and his 
successore should take the entire income and profits without 
deduction, but he leant to the alternative, that it was uncertain 
whether the testator meant to make an absolute gift or only 
to give the interest iu succession, reddendo singula singulis, 
and upon this ground he concurred in holding the gift to be 
void. The decree gives Jotindromohun Tagore the surplus of 
the interests remaining in the hands of the trustees after 
payment of the legacies and annuities and excludes him and his 
successors from any right to the subsequently accruing interest, 
which is hardly consistent. The intention of the testator, 
however, appears sufficiently clear to give effect to all the words 
as follows,—viz., that the surplus i in the hands of the trustees, and 
the subsequently accruing interest of the personal fund, is to go 
ithe same line and to the same: “person or persons" as 
were in succession to -take- a beneficial interest.in the realty 
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qoe of the corpus, ought rebher to be — as conclusive to 
show that. _the intention was to benefit persons taking suc- 
/— eessively, rendering to each his share of the interest, The 
word “person” in the singular is used in the clauses directing 
a conveyance of the real estate, although the conveyance was 
to be for the benefit of all the persons taking successively, 
. because there was only one conveyance to be made for the 
E benefit of all. The words “or persons" in the plural were proper 
p the clause directing the trustees, not to convey, but to stand 
| of, and interested in the trust moneys and securities 
x. and the interest, dividends, and the annual proceeds thereof 
> ‘in trust” absolutely for the person or persons entitled under 
^ the limitations &c., to the beneficial or absolute enjoyment 
of the real property. And the use of the plural shows that 

— one person was not to take all, but that several persons were 
‘totake, and they could only take in succession under the 
); limitation? in the will The words “absolutely” and “absolute” 


"EI 


I 








are used not to indicate that the whole was to go over together, 
but that it was to be enjoyed free from the charges in respect 
of legacies anfl annuities. No person could be entitled to the 
"absolute" enjoyment of the real property under the will in 
the largest sense, and "absolute" is classed by the will with 
“beneficial,” so as to have a distinct meaning as applied to 
each holder, whether for life or in tail male. The result, in 
their Lordships’ opinion, is that after the legacies and annuities 
fall in and are satisfied, the intention was to establish a trust 
ofa fund, consisting of money and securities, the interest of 
which should be paid to the person or persons for the time 
being successively entitled to the rents of the real estate, the 
corpus remaining otherwise undisposed of. 

| In this respect the decree ought, in the opinion of their 
Lordships, to be varied, and a declaration made of the right 
of Jotindromohun Tagore, not only to the surplus interest of 


the  personalty until legacies and annuities fall in and are 
M . 2 
satisfied, but also to the interest of the personalty after such 


falling-in or satisfaction. 


| pito the - „plaintiffs claim to maintenance their Lordships 
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adopt the conclusion arrived atin the High Court. Without 


, entering into the general question as to how far the testamen- 


tary power as to ancestral property can supersede the claim 
to maintenance, it is enough to say that the claim in, this case 


. must be’ sustained, if at all, upon the footing that the marriage 


gift ought to be rejected. The plaintiff admits a marriage gift 
of his father of real property, producing at the time Rs, 7,000 
per year, which, prim fucte, is an adequate maintenance. He 
does not state the present income. His averment of its in- 
sufficiency is not that it is in fact unreasonable or inadequate, 
but only that it is insufficient “considering the amount and 
value of the said Prosonnocoomar 'l'agore's property". 


The amount of the property, doubtless, is an element in 
determining the sufficiency of a maintenance, but it cannot 
be regarded as the criterion. Other circumstances, and even 
the position or conduct of the claimant (speaking generally 
and not of the particular claimant), may reduce the maintenance. 
If the plaint were considered well founded in this respect, a son 
not provided for might compel a frugal father, who had acquired 
large means by his own exertions, to allow a larger maintenance 
than he himself was satisfied to live upon, and than children 
living as part of his family must be content with. The only 
question raised, therefore, is whether the obligation, moral or 
legal, of the father to provide a reasonable maintenance for his 
son, is satisfied by a marriage gift of a primd facie adequate 
income, and their Lordships are of opinion that such a gift is in 
its character obviously a provision for maintenance which in 
this case must be regarded as sufficient, and in respect of 


which the plaintiff has laid no foundation for further inquiry, 
either in law or fact. 


The plaintiffs claim to an account must next be considered. 
He takes nothing under the will. As heir-at-law he is entitled 
to so much of the inheritance in the real and personal property 
as is not exhausted by the valid provisions of the will, and he 
is entitled to the protection of the law to keep that inheritance 
intact, until he comes into its enjoyment. He has averred upon 
information and belief that the tfustees “against the directions 
contained in the will” sold securities for money consisting of 
Government paper, “out of the corpus ofthe estate of the said 
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T — and have improperly applied the préceeds thereof." 


, Iss e was taken by the trustees upon this averment. In the 


Hig Court (original ordinary civil jurisdiction) Mr. Justice 
* ear considered this statement of the plaintiff insufficient, 


the will to pay debts and legacies out of the personalty, and the 
selling of the Government paper, of which the plaintiff complains, 
may, as far as anything goes which is stated by the plaintiff, 
have been effected for that purpose." The High Court (appell- 
ate jurisdiction), however, directed an account, thinking that 
an averment upon “information and belief" was sufficient as to 
a fact within the defendant's knowledge, and not within the 
plaintiffs, and that the statement as to the sale being “against 
the directions contained in the will,” and of the proceeds being 
“improperly applied,” was inconsistent with a due performance 
of the trust. In this latter view their Lordships concur, and 
hold that the plaintiff is entitled to the account decreed. 
Whether any further relief should follow must be decreed by 
the High Court upon the result of the account when taken. 


Upon the question whether or not there ought to be made 
a declaration, beyond a mere expression of opinion, as to the 
rights of thè parties after the life-interest of Jotindromohun 
— Tagore, their Lordships are of opinion that such a declaration 
ought to be made. This case is distinguishable from Lady 
Langdale v. Briggs (1), where it was laid down that, generally 
speaking, it is not according to the course of the Courts in 
England to «declare future rights, and it falls within the 
exceptions there contemplated as possible, in. the judgment of 
the Lord Justice Turner, page 428; because all the existing 
parties interested are in Court, and it is impossible to decide 
the case without considering the whole scope of the will, and 
arriving at judicial conclusions as to the rights of each of the 
parties thereunder, which judicial conclusions, so far as they 
dispose or may dispose of the rights of those parties, ought to 
be incorporated in the decree. 





As to costs, considering that the important questions 
litigated have arisen from the, novelty and difficulty of the will, 
their Lordshi ps are of opinion that the costs as between 





(1) 8DeG. M. & G., 391. 
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attorney and ctient of all parties in the Lower Court upon 


„appeal to the High Court (appellate Jurisdiction) and of the 


appeals to Her Majesty in Council, ought to be paid out of the 
estate, taking first the corpus of the personal or moveable 


„estate, #nd that future costs ought to be reserved until the 
taking of the account, and be then disposed of by the High 


Court. 

"Their. Lordships will therefore humbly recommend to Her 
Majesty that the decree of the High Court (appellate Jurisdic- 
tion) be in part affirmed and in part varied, and that additional 
declarations of the nghts of the parties should be made as follows : 
that is to say, that the said decree be affirmed so far as it orders 
that the decree of the Lower Court in its ordinary civil Jurisdic- 
tion be reversed, and that the plaint in this suit does show a cause 
of action, and that the testator died intestate as to certain 
portions of his property, and that part of the testator's im- 
moveable property was ancestral estate, ard that he had a right 
to dispose thereof by will, and that the plaintiff is not entitled 
to any maintenance from the estate of the testator? and. that 
the plaintiff is entitled to an account as directed by the decree 
of the High Court (appellate Jurisdiction), and that as to the 
residue of the said decree, that the same be varied, @hd the follow- 
ing order and decree substituted for the same : that is to say, 
that the defendant Jotindromohun Tagore is beneficially 
entitled to a life-interest under the said will in the real or 
immoveable property, and also in the personal or moveable 
property vested in the trustees therein mentioned, and directed 
to be conveyed or converted into a fund respectively, subject to 
the payments therein directed to be made, and to the provisions 
of the will not hereby declared to be void, and also until the 
legacies and annuities fall in and are satisfied to receive Rs. 
2.500 per month out of the net rents of the real or immoveable 
property, and also the surplus rents of the same and the 
unexpended surplus of the interest, dividends, and annual 
profits of the personal or moveable property which from time 
to time remain unexpended after. the payments by the will 
directed to be made thereont, and also that, subject to the 
trusts for payment of the legacies and annuities, the said 
Jotindromohun Tagore is beneficially entitled for his life to use 
and enjoy the library, carriages, horses, farmyard, furniture, 
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[ ls, gold and ilie plates, and other 'sitiolée bélonging to the 
sai d te stator, except the jewels, household-furniture, and other | 
article s which, at the time of the testator's death, was or were 
i al use of any member of the testator's family, 
wh ich dy the will are not, or were not, to be collected, or got in, , 
ors sold by. the said trustees and exeeutors; and that the 
: limitations in tail male and subsequent limitations in the said 
wil respectively have failed and are void; and that, upon the 
fa > or determination of the life-interest of the said Jotindro-, 
. mo! Sion Tagore, the plaintiff, subject to the provisions in the 
| said will not hereby declared to be void, is entitled, as heir- 
i asd ii thesaid testator, to the real and personal property 
S t ef the receipt and enjoyment of which the said 
— is declared ; and that upon the expiration of the 
"DES and subject to any trust not hereby declared 
d, the beneficial interest in the said real and personal 








E iperty is vested in the plaintiff as such heir-at-law ; and that 
|. — the Pli be remitted to the Lower Court, with a direction 
nr P that” it shall try the seventh issue and return its finding 


Je = Jurisdiction) ; and that the costs of the parties respectively in 

_ B Cubs Lower Ceurt of the appeal to the High Court (Appellate 
E p. — Jurisdiction) ; and the costs of the several appeals to Her 
= Majesty i in Council be taxed as between attorney and client, 
and paid out of the estate, taking first the corpus of the 


d H personal or moveable property, and that the future costs, if 
S be reserved and disposed of by the High Court (appellate 
: .. Jurisdiction) upon the taking of the account by that Court 


Decree modified, 

$29 It is proposed in this note to deal briefly with only one of the 

V ens * ou i litus decided in this case, namely, that by the Hindu Law a person 
be * of taking undera gift or a will must, either in fact or in contemplation 
bean existence at. the date of the gift or the death of the testator. 


4 (The rule is deduced from a passage in the Dayabhaga, taken apart from the 

conte: t 2 It is, howewer, firmly established, and it would serve no useful 
Spee o to: ace whether it is capable of being legitimately deduced from the 
n — TI | authorities in Hindu Law., The words "or in contemplation of law” 


we owe evidently introduced in the ennunciation of the rule to include cases of 
h Ide: n, du n embryo who afterwards come into separate existence, and children 
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This rule, whith imposes a limit to the exercise of the power of disposition 
of property, takes the place of the rule of English law known as the rule 


» “against perpetuities which, it has been held, has no application in Hindu Law. 


The limits imposed by this rule are evidently much narrower than those laid 
down by the English rule; and it has been decided that the enactments 


, contained*in the Transfer of Property Act, section 14, and the Hindu Wills 


Act, section 2, which purports to make section 101 of the Succession Act 
incorporating with some modification the English rule against perpetuities 
applicable to Hindu wills, have not extended those limits: — Ramlal Sett v. 
Kanailal Sett, Y. L. R. 12 Cale., 663 ;: Alangamanjari v. Sonamani, L L. R., 
8 Calc., 637. 


It should, however, be observed that, this rule of Hindu Law unlike the 
rule against perpetuities, has regard to actual events and not to possibilities :— 
Bhata Tarini v, Peary Lall, T. L. R., 24 Calo., 646, and it has further been 
settled that a gift or devise, in favour of a class of persons some of whom 
would, by the operation of this rule, be incapable of taking would be support- 
ed as in favour of those who may take :—Ahayahbatt Barmanya v, Kali Charan, 
I. L. R., 32 Calc., 902 


It may also be noted that the Courts have not found it possible to avoid the 
operation of this rule to the case of dedication of property by wil to a «deity 
directed to be consecrated when the consecration was not effected during the 
lifetime of the testatur,—Upendra Lall v. Hemchandra 1. L. R., 25 Calec., 404. 
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SHEO PROSHAD SING.* 

[Reported in L. It., 6 I. A.,885 F. L. R, 6 Cale, 148.) 
The following judgment was delivered by . 
Sir James W. CoLviLE:— lhe question to be determined on 
this appeal is, what are the respeetive rights of the infant 
plaintiffs and appellants on the one hand, andof the responden ts 
claiming as purchasers at an execution sale on the other, in an 
eight-anna share of mouzah Bissumbhurpore, a village situate 
in the district of Tirhoot. The material facts out of which 
this question arises are the following :— 

Baboo Adit Sahai, the father of the plantiffs, became on the 
death of his father Nursing Sahai in1562, or by virtue ofa 
subsequent partition effected with a c-oparcener, the sole owner 
of certain ancestral immoveable property in Tirhoot, including 
eight annas of mouzah Bissumbhurpore. It has been assumed 
throughout the proceedings that the cese was governed by the 
law of the Mitakshara; that, or the Mithila law, which is the 
same in respect of the questions raised in the suit, being the 
general law of the district. He had afterwards two sons, who 
are the infant plantitts. Of these, Ram Sahai was born in 1862, 
nnd Bhuggobutti in October, 1569. These dates were disputed, 
but have, in. their Lordships’ opinion, been conclusively estab- 
lished in the suit. On the 21st. of January, 1870, Adit Sahai 
executed, in favour of one Bolaki Chowdhry, a defendant in the 
suit, though not a respondent, on this appeal, an instrument 
in the form of a bond and Bengali mortgage, whereby he bound 
himself to repay the sum of Rs. 13,000, which he had borrowed 
from Bolaki, with interest ut the rate of 15 per cent, per annum 
and pledged as security for such repayment the whole and entire 
proprietary shares owned and p wsessed. by him in mouzah 
Surakdeeha (also part of the ancestral estate) and mouzah 
Bissumbhurpore. This bond does not expressly state any 
reason for incurring the debt, but it refers to a negotiation for 
a loan of a smaller sum from another party, which had fallen 
through, and says that that sum was not then sufficient to meet 
the payments of the obligor's several creditors, It was registered 
on the 21st of January. 1570. 


* Present;—S8m J. Convinr, Sin B. PEACOCK, SIR M, Syura and Sirk R. Coutirn. 
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On the 30th of December, 1872, Bolaki Chowdhry, suing on 
“this instrument, obtained an ex parte decree against Adit Sahai 


Sheo Proshad Singh. alone for the sum of Rs, 16,901 13a. 3p., the amount due for 


principaj, interest, and costs. The terms of this decree were in 
the usual terms of a decree in such a suit, viz, that the sum 
decreed should be realized by the sale of the mortgaged property, 
and that ifthe said property should not be found sufficient to 
meet the payment of it, the person and other properties of the 
judgment debtor should be held liable for it. 


On the 21st of March, 1873, Adit Sahai presented a petition 
to the Court, This,—after stating that execution having been 
issued in the usual way, the mortgaged property had been 
ordered to be put up for sale; that on produetion of Rs. 3,000 
out of the decretal amount the Court had granted time for one 
month, and postponed the sale to the 7th of April ; that the 
petitioner was very ill, and would be ruined by a forced sale,— 
prayed the Court to grant a further postponement of the sale, 
and, under the provisions of the 243rd section ofeAct VIII 
of 1869, to appoint a surbarakeur of the mouzahs in question, 
and certain other portions ofthe ancestral estate. From the 
order made on this petition it appears that the attachment of 
Bissumbhurpore had for some reason been already quashed, and 
that a new attachment was about to be made; and it was 
accordingly directed that in the meantime the petition should 
stand over. “That second attachment must have been made, for 
subsequent proceedings in exectftion were had, in the course of 
which Binda Koer, the mother of Adit Sahai, claimed to be 
entitled in her own right to one anna of mouzah Bissumbhur- 
pore, and to some part of the other property taken in execution. 
Her latter claim was allowed, but that affecting Bissumbhurpore 
was rejected ; and the execution sale stood fixed for the 23rd of 
May, 1873, when, on the 19th of that month Adit Sahai died. 
The proceedings against Adit Sahai were thereupon revived in 
the usual way against his two sons as his heirs, and the 28th of 
July, 1873, was fixed as the day of the sale of the property hable 
to the execution. On the I4th of that month, however, 
Mussumat Suraj Bunsi Koer, as the mother and gurdian of 
the infant appellants, filed a petition of objections for the pro- 
‘tection of their interests as the sons of, and therefore, under the 











— — - 
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Mitakshara law, the co-sharers with their fathers in his lifetime 
in the property; and the order passed on that petition was in | 


effect that the objeetions could not be heard and decided in the Sheo Proshad Singh. 
execution department ; but that if the petitioners had any interest 


in the property attached apart from and other than what their 
late father possessed, they could obtain their remedy by 
bringing a regular suit. The execution accordingly proceeded, 
the sale took place on the 28th of July, and the lot described as 
"the eight-anna share of the judgment «debtor in mouzah 
Bissumbhurpore, part of the mortgaged property as per inventory 
of the decree-holder" was purchased by the Respondents for Rs. 
6,600. The sale proceeding was ordered to be duly kept with 
the record. .Whether the usual certificate was afterwards issued 
to the purchasers, or in what terms, if issued, it was expressed, 
does not clearly appear on the record ; but it is certain that 
they had not been put into possession on the 27th of August, 
1873, when the present suit was commenced. 

That is a suit by the infant appellants, suing, by their 
mother angl guardian, against the respondents as the purchasers 
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of the eight annas of Dissumburpore at the execution sale, — 


and also against Bolaki Chowdhry, the exeeution creditor. The 
plaint prayeg for the adjudication of the right of the plaintitts 
to, and the confirmation of their possession in the eight annas 


of Bissumbhurpore ; to have the mortgage bond of the 21st. of 


January, 1870, the ex parte judgment obtained by the 
defendant Bolaki thereon, the miscellaneous orders rejecting 
the plaintiffs’ objections, and the auction sale of the 28th of 
July, 1873, set aside; and for an injunction to restrain the 
delivery of possession of the disputed property to the respon- 
dents. The claim to this relief was founded on the rights 
which. under the law of the Mitakshara, a son acquires on his 
birth in ancestral property, and the consequent limitation on 
the father’s power to alienate, encumber, or waste that property ; 
and the plaint contained the charges, usual in such cases, of 
immoral and extravagant conduct on the part of Adit Sahai, 
The Subordinate Judge, by his judgment of the 27th of 
April, 1874, found for the plaintiffs on all the issues in the suit, 
and gave them a decree for the confirmation of their possession, 
and the cancellation of the bond of the 21st of January, the 


- decree founded thereon, and the execution sale, 
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He found iif particular that there was no justifying necessity 


„for the loan of the Rs. 13,000, or for the former loans in 
] Sheo Proshad Singh. repayment of which part of that money was employed ; that the 


balance of the money was not shewn to have been applied to 
family Purposes; that Bolaki had failed in his duty to make 
bona fide inquiry into the necessity, but had lent without such 
inquiry the money to a man whom he well knew to be over 
head and ears in debt, and living a life of debauchery and 
sensuality ; that consequently the ex parte decree was void of all 
legal force against the family state of which the debtor was 
but a joint owner; and that for the same reason the execution 
sale effected thereunder could not stand so far as the family 
property was concerned. He also held that theerights of the 
purchasers stood on no better ground than those of the 
execution creditor; that they were “not innocent purchasers 
in the proper sense of the term, since notice was given before 
the sale by the plaintiffs that the family property advertised 
for sale could not legally be sold for the debt of one of the 


joint members of the family." Š 


On appeal to a Division Bench of the High Court the 
learned Judges, in their judgment of the 21st of July, 1875, 
said :— > 

“The Subordinate Judge has decided (in the words of the 
well-known case of Hunooman Pershad (1) that although the 
creditor would have been justified in advancing his money 
if he had made such inquiry as was open to him, and satisfied 
himself, as well as he could, as to the existence of the necessity, 
he did not in this case make such inquiry ; or rather, perhaps, 
his words may be taken to mean that the result of any inquiry 
must have shown him quite clearly that the only necessity of 
Adit Sahai was his own improper and immoral way of life, 
which required the expenditure of funds not derivable from his 
regular income. And this decision would, we think, have been 
perfectly fair and right, were we dealing with Bolaki Chowdhry 
only; for he appears to have acted as the family mahajun for a 
long time previous, and must necessarily have been acquainted 
with Adit’s circumstances and way of life.” 


The learned Judges, however, proceeded to rule that the 


(1) 6 Moo. I. A. 421 ; 1 Pundit P. C, J. 552, 
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purchasers (the respondents) stood on higher groifnd ; that under Are 
the authority of the case of Muddun Thakoor v. Kantoo Lall (1),, Suraj Hans Koer 
they were to be treated as strangers who had purchased at public Sheo Proalad Singh. 
auction for valuable consideration, and had bought on the faith 
that the decree, under which the sale was made wash proper 
decree, and properly obtained. Ina subsequent part of their 
judgment they threw out that the onus of shewing against the 
purchasers that the decree was an improper one lay upon the 
plaintiffs ;and that the evidence in the cause asto the habits and 
v immoral conduct of Adit Sahai, though strong enough to support 
= A decree against Bolaki Chowdhry, might not be strong enough 
= to support one against the purchasers. The formal decree passed 
was that the*decree of the Lower Court should be reversed, and 
the suit as against the purchasers, defendants, dismissed. 








The result, then, of the judgment and decree under appeal is 
that the plaintiffs had established, as against the execution 
creditor, a case which, had he been the purchaser at the execu- 
— tion sale, would have entitled them to full relief against him ; 
3 but that they had not established a title to any relief against 
the purchasers, the respondents. 





The extreme contention on the part of the appellants is, that 


; nothing passed or could pass to the respondents under the 
* execution sale, because, on the death of the judgment-debtor 
1 before the sale, the whole of his interest. vested by survivorship 
a in his sons, leaving nothing upon which the execution could 
i operate. 

The extreme contention on the part of the respondents is, 
[ that the sale took effect on the whole of the mortgaged property, 


— and passed the interest of the sons, as well as that of the father 
therein. 

An intermediate proposition is, that the snle was ope Tative 
upon the right, title, and interest of the judgment-debtor in the 
property put up for sale, so as to pass the share to which, upon 
a partition effected in his lifetime, he would have been entitled 
in eight annas of mouzah Bissumbhurpore. 

The argument —— to their Lordships make it desir- 
able to consider, somewhat in "detail, what are the principles of 
the Hindu Law which are the foundation of the plaintiff's claim, 

(1) 14 B. I. R., 187 ; L. R. 1 I. A. 333. 
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and what the rights which flow from them. These questions are 
. of course determinable by the texts of the Mitakshara, as inter- 


Sheo Proshad Singh. ` preted by judicial decisions either of the Courts of India, or of 


E 


this Board ; and it cannot be said that the course of decision 
has bees altogether uniform and consistent. ; 


That under the law of the Mitakshara each son upon his 
birth takes a share equal to that of his father in ancestral 
immoveable estate is indisputable. Upon the questions whether 
he has the same right in the self-acquired immoveable estate of 
his father, and what arethe extent and nature of the father's 
power over ancestral moveable property, there has been greater 
diversity of opinion. But these questions do not arise upon 
this appeal. The material texts of the Mitaksha.a are to be 
found in the 27th and following slokas of the first section of the 
first chapter. It was argued at the bar that, because in the 
third sloka of the above section it is said that the wealth of the 
father becomes the property of his sons, in right of their being 
his sons, and that “that is an inheritance not liable fo obstruc- 
tion,” their rights in the family estate must be taken to be only 
inchoate and imperfect during their father’s life, and in parti- 
cular that they cannot, without his consent, haye a partition 
even of immoveable ancestral property. There was some autho- 
rity in favour of this proposition, notwithstanding the texts to 
the contrary which are to be found in the Mitakshara itself 
(see solkas 5, 7,8, 11, of the 5th section of Ist chapter). But 
it seems to be now settled law in the Courts of the three Presi- 
dencies that a son can compel his father to make a partition of 
ancestral immoveable property. On this point it is sufficient 
to cite the cases of Laljeet Singh v. Rajeoomer Singh (1) and 
Raja Ram Tewary v. Luchmun Persad (2), decided by the 
High Court of Calcutta; that of Kaliprashad v. Ram 
Charan (3), decided by the High Court of the North- 
Western Provinces; that of the Na'galinga — Mwudali v. 
Subbiramaniya Mudali (4), decided by the High Court of 
Madras; and the case of Moro Vishvanath v. Ganesh 


(1) 12 E. L. R.. 373. . 

(2) B. L. R. Sup. Vol. 731 ; S. C. 8 W. R., 15. 
(3) T. L. R- PAM 159. 

(4) I Mad. H. C. R. 77. 
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Vithal (1), decided by the High Court of Bombay. The deci- 1879. 
sions do not seem to go beyond ancestral immoveable property. + Suraj Bunsi Koer 


— — Hence, the rights of the co-perceners in an undivided Hindu She Proshad Singh. 

. family governed by the law of the Mitakshara, which consists 
ofa father and his sons, do not differ from those of the coper- 
—  eeners in a like family, which consists of undivided brethren, 
t except so far as they are affected by the peculiar obligation of 

— A— paying their father's debts which the Hindu law imposes upon 
| sons (a question to be hereafter considered), and the fact that 
the father is in all cases naturally, and, in the case of infant 
sons, necessarily, the manager of the joint family estate. 

The right of co-parceners to impeach an alienation made by 
one member of the family without their authority, express or 
implied, has of late years been frequently before the Courts of 
India, and it cannot be said that there has been complete uni- 
formity of decision respecting it. 

All are agreed that the alienation of any portion of the 
joint estate, without such express or implied authority, may be 
impeached by the co-parceners, and that such an authority will be owe 
implied, at least in the case of minors, if it can be shown that 
the alienation was made by the managing member of the 
family for legitimate family purposes. It is not so clearly 
settled whether, in order to bind adult coparceners, their 
express consent is not required; but this is a question which 
does not arise in the present case. 


=a 


! e 
f 


- 


To what extent an unauthorised alienation can be impeached 
e by co-parceners isa more important question, and one upon 
which there has been a greater conflict of authorities. Nor can 
it be said that the same law even yet pre avails in all parts of 
India upon it. 

A distinction has been often made, both by Courts of 
Justice and by text-writers, between alienations by private 
contract and conveyance, and alienations under legal process, 
as in the case of joint family property seized and sold in 
execution of a decree against one member of the family for his 


separate debt. , 


Since the decision, however, of the cases of Virusvuimi 


(1) 10 Bom. H. C. R. 444. 
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Gramini v. "Ayyasvami Gramini (V, Peddamuthulaty 


Others v. N. Timma Reddy (2), Pulaniveluppu Kaundan v. 


i. ; | 
Sheo Proshad Singh. Mannaru Nuikan (3) and J. Rayacharlu v. J. V. 


& 


— 


Venkaterameniah (4), it has been settled law in the 
presidenty of Madras that one co-parcener may dispose of 
ancestral undivided estate, even by private contract and convey- 
ance, to the extent of his own share ; and a fortiori that such 
share may be seized and sold in execution for his separate debt. 


That the same law now obtains in the presidency of 
Bombay is shown by the cases of Damodhar Vithal 
Khae v. Damodlhur Hari Soman (5) Pauduranyg 
Anundrav v. Bhaskar Shadashiv (6), and Udaram Sitaram 
v. Ranu Panduji (7) But it appears from the case of 
Vrandavandás Ramdas v. Yamunabar (8), and the cases 
there cited, that, in order to support the alienation by one 
eo-parcener of his share in undivided property, the alienation 
must be for value. The Madras Courts, on the other 
hand, scem to have gone so far as to recognise an alienation 


by gift. There can be little doubt that all such alienations, 


whether voluntary or compulsory, are inconsistent with the 
strict theory of a joint and undivided Hindu family ; and the 
law as established in Madras and Bombay has been one of 
gradual growth, founded upon the equity which a purchaser for 
valne has to be allowed to stand in his vendors shoes, and to 
work out his rights by means of a partition; see 1 Strange, 
Hindu Law. [1st Ed.] p. 179, and App. vol. ii. pp. 277 and 282, 


In Bengal, however, the law which prevails in the other 
Presidencies as regards alienation by private deed has not yet 
been adopted. In a leading case on the subject, that of 
Sadaburt Prasad Sahu v. Foolbash Koer (9), the law was 
carefully reviewed, and the Court, refusing to follow the Madras 
and Bombay decisions, held that, according to the Mitakshara 
law as received in the Presidency of Fort William, one 
co-parcener had not authority without the consent of his 


(1) 1 Mad. H. C. R. 471. (5) 1 Bom. H. C. R, 182. 
(2) 2 Mad. H. C. R. 270. (ù 11 Bom. H. C. R. 72. 
(3) 2 Mad. H. C. HR. 416. (7) 11 Bom, H. €. R. 76. 
(4) 4 Mad. H. C. R, 6). (8S) 12 Bom. H. C. R. 220. 


(0) 3 B. L. R. F. B. 3l. 
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Af 'Go-aharers, to mortgage his undivided share in a portion of the 1579. 
= joint family estate, in order to raise money on his own* Suraj Buns Koer 
i account, and not for the benefit of the family. In another part Sheo Proshad Singh. 
of the same case, the Chief Justice intimated a doubt upon a 
— question which did not then call for decision, viz, whether, 
. under a decree against one co-parcener in his lifetime, his share 
— of joint property might be seized and sold in execution. That 
> question must now be taken to have been set at rest by the 
ce recent decision of this tribunal in Deendyal Lal v. Jugdeep 
i Narain Singh (1), by which the law has so far been assimilated 
to that prevailing in Madras and Bombay, that it has been 
ruled that the purchaser of undivided property at an execution 
sale during the life of the debtor for his separate debt does 
acquire his share in such property with the power of ascertain- 
ing and realizing it by a partition. 
i But then the question arises, what is the consequence of the 
| debtor dying before the execution is complete ; whether in that 
event the co-parceners take his undivided share by survivorship, 
so as to defeat the remedy which the creditor would otherwise qu 
havé against it. 





This was much considered in the case of Udaram Sitaram 

v. Ranu Panduji already cited from the 11 Bombay H.C. 
Report, p. 76. There the debt was the separate debt of a 

son joint in estate with his father. The smit was brought, 
after the death of the son, against the father. A decree was 
obtained against the father and the son's widow, and it was 

| sought, in a supplemental suit, to enforce that decree against 
| the son's undivided share in joint property, treating that share 
as liable, in the father's hands, for the son's debt. It was ruled 

that this could not be done; that, though a son might be liable 

* to pay his father's separate debts, there was no corresponding í 

obligation on a father to pay his son's debts; that the right ol 

a son to a share in the joint ancestral property had died with 

him ; and that his share, having survived to the father, was no 
longer a subject upon which the execution could operate. This 

ease is the more important, because the € ourt, whilst coming 

hi to the above decision, fully recognized the alienability of the 
f share of one co-parcener, as established at Bombay : and showed 


— 


(lt) I. J. R: 3Cale., 1908: L. R 4 I. A. 247:3 Pundit P. C. J. 730 = 
16 
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with some detail, how the remedy against such a share is to be 
worked out by the holder of a decree in the debtor's lifetime. 

Mr. Mayne in his valuable Treatise on Hindu Law and 
Usage, «section 288, states that there had recently been a 
decision to the same cetfect as that just stated at Madras. In- 
deed, this was stronger than that at Bombay, because the debtor 
had «died after decree, though before execution. The case is 
cited as that of Kooppookonan v. Chinnayen (1), but their 
Lordships have been unable to obtain access to a copy of those 
Reports, and can refer only to the abstract of the case in Mr. 
Mayne's work. The Chief Justice in that case seems to have 
taken a distinction between a specific charge on the land and 
a mere personal decree. The existence of such a distinction 
would be the logical consequence of the power of a co-parcener, 
as recognized at Madras and Bombay, to sell or mortgage joint 
property to the extent of his undivided share. 


In his judgment in the Bombay Case of Udaram 
Sitaram v. Ranu Panduji, (2), Chief Justice « Westropp 
cites a decision of the High Court of the North-Western 
Provinces, Goor Pershad v. Sheodeen (3), which is still 
stronger than the last-mentioned case at Madras, because there 
the property had been actually attached in the debtor's lifetime. 


It may be further observed that the Chief Justice, in the 
case already cited from 3 Bengal Reports (4), seems to have 
intimated an opinion in favour of the general rule that an un- 
divided share in joint property cannot be followed in the hands 
of co-parceners to whom it passed by right of survivorship. It 
was not, however, necessary to deeide the point in that case. 


Their Lordships have hitherto dealt with the powers and 
rights of ordinary co-parceners. They have now to consider how 
far those rights and powers are qualified by the obligation which 
the Hindu Law lays upon a son of paying his father's debts. 
The obligation is thus succinctly stated by Chief Justice 
Westropp (5) :— 

"Subiect to certain limited exceptions (as, for instance, debts 
contracted for immoral or illegul purposes), the whole of the 


(1) 1 Madras Reporter, 63. (2) 11 Bom. H. €. R., 85. 
(3) 4 N-W. P. Rep. 137. (4) 3 B. L. R. 31 (365) F. B. 
(32) 1 Bom. H. C. Rs, 51. 
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— sons or grandsons, liable to the debts of the father and grand- Suraj Bons Koer 
Em." father." "heo Proshad Singh. 
r — And as authorities for this proposition he cites Colebrooke's 


T Digest, Book I., Chap. v., Par. 167, and Girdhari Lall v. Kantoo 
Lali (1). One of the earlier authorities cited at the bar upon 
, this point was a case decided by the late Sudder Court of Lower 
Bengal in 1861, which is reported at p. 213 of the Decisions of 
the Suddur Dewannay Adawlut of Bengal for that year. In it 
an infant son sued by his guardian, in the lifetime of his father, 
to set aside various conveyances which had been made by the 
father of portions of the joint family estate, and to recover 
te the property sold under them, and also to recover other 
portions of the estate which had been sold under orders of the 
Court in execution of decrees. The family was governed by 
the Mithila law, and the first point decided was that the res- 
trictions on a father’s power of alienation over ancestral immove- 
able estate under that law were the same as those imposed by 
the law ofethe Mitakshara. 


This case recognized the distinction between alienations by — 
conveyance and those made under process of execution. The 
Court set aside the sales by conveyance, because no justifying 
necessity for them had been established, and it did this although 
the considerations for the sales were in some instances money 
raised in order to satisfy either judgment or bond debts. On 
the other hand, it dismissed the suit so far as it sought to recover 
property which had been sold under decrees of Court, on the 
ground that the son was under an obligation to pay the debts 
of the father if not contracted for immoral purposes, and that 
he had failed in this case to prove, as against the purchasers 
under the decrees, that they were so contracted. The words of 
the judgment on this point are, * Freedom on the part of the ; 
son, as far as regards ancestral property, from the obligation to 
discharge the father's debts, under Hindu Law, can be successful- 
ly pleaded only by a consideration. of the invalid nature of the 
debts incurred. Now we are clearly of opinion, that the plaintiff 
has been unable to show that the expenses for which these 
decrees were passed were, looking to the decrees themselves, 


ou FLU — 


(I) L. R. 1 E A. 3210: 3 Pundit P. C. J. 380. 
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and we cannotenow look beyond them, immoral, and such as, 


under Hindu Law, the son would not be liable for." 


The decision of this tribunal in the before-mentioned case 
of Muddu Thakoor v. Kantoo Lull, (1) has, however, gone 
beyond «his decision of the Sudder Dewanny Adawlut, because 
it treats the obligation of a son to pay his father's debts, unless 
contracted for an immoral purpose, as affording of itself a sufti- 
cient answer to a suit brought by a son either to impeach sales by 
private contract for the purpose of raising money in order to 
satisfy pre-existing debts, or to recover property sold in execu- 
tion of decrees of Court. The judgment, moreover, and this is the 
portion of it that 1s chiefly material to the determination of the 
present appeal, affirms the principle laid down in the judgment 
or the Sudder Dewanny Adawlut, that a purchaser under an 
execution is nob bound to go further back than to see that 
there was a decree against the father; and that the property 
was property liable to satisfy the decree, if the decree had 
been given properly against the father. In such a case, one 
who has bond fide purchased the estate under the execution, 


-7 and bond fide paid a valuable consideration for it, is protected 


against the suit of the sons seeking to set aside all that has 
been done under the decree and execution, angl to recover 
back the estate as joint ancestral property. 

This case then, which is a decision of this tribunal, is 
undoutedly an authority for these propositions : 

Ist. That where joint ancestral property has passed out 
of a joint family, either under a conveyance executed by a 
father in consideration of an antecedent debt, or in order to 
raise money to pay off an antecedent debt, or under a sale in 
exeeution of a decree for the father's debt, his sons, by reason 
of their duty to pay their father's debts, cannot recover that 
property, unless they show that the debts were contracted for 
immoral purposes, and that the purchasers had notice that they 
were so contracted; and 2ndly, that the purchasers at an 
execution sale, being strangers to the suit, if they have not 
notice that the debts were so contracted, are not bound to make 
inquiry beyond what appears on the face of the proceedings. 

Their Lordships have now to apply the principles to be 


(1) 14 B. L. R., 187; S. C., L. Ko. 1 I, As, ddd. 
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tU. 

— Tt has been found by both the Indian Courts and, in their 9beo Proshad Singh. 

— Lordships opinion, properly found, that the plaintiffs, as 

- between them and Bolaki Chowdhry, the judgemnt creditor 

| of Adit Sahai, had established that neither they, nor the 
ancestral immoveable estate in their hands, were liable for the 
debt to Bolaki which had been contracted by their father. 
The two material issues on this point were, Ist, whether the 
bond to Bolaki, executed by the late father of the minors, 
was legally valid so far as the minors’ interest is concerned, 

—— and whether the money thus borrowed was devoted to the 
satisfaction of debts incurred when the minors had no 
existence ; and, 2ndly, what sort of a life did Adit Sahai live; 
did he spend the mone v borrowed from  Bolaki Chowdhry 
in immoral purposes? The Subordinate Judge. upon a full 
consideration of the evidence, found both these issues in favour 
of the plaintiffs, and decreed to them the relief sought by 
their plaint, The judgment of the High Court does not 
impeach this finding as regards Bolaki Chowdhry. On the — 
contrary, the words of the learned Judge who wrote the 
judgment of the Court are: * And this decision would, I think, 
have been perfectly fair and right were we dealing with 
Bolaki Chowdhry.” There is no doubt a subsequent passage 
to the effect that the onus was clearly on the plaintiffs. of 
showing against the respondents, who purchased at the 

i execution, that the decree against Adit Sahai was an improper 

one, and that the evidence was insufficient to prove the fact. 


If in this last passage of the judgment the Court meant to 
rule that the evidence which was sufficient to prove the two 
issues above mentioned, and the matters of fact involved in 
them against Bolaki Chowdhry was insufficient to prove them 
against the respondents, that ruling would, in their Lordships’ 
opinion, be erroneous. The respondents were parties to the suit, 
they went to trial upon those 1 issues, and had equally with Bolaki 
Chowdhry the means of ‘cross-examining the plaintiffs! wit- 
nesses, and of adducing cownter-evidence. This observation, 
however, leaves untouched the principal ground upon which the 
High Court dismissed the plaintiffs’ suit as against the respon- 
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dents, viz., tha& upon the authority of the decision of this Board 
in Muddun Thakoor v. Kantoo Lall (1), the respondents are 


Sheo Proshad Singh. "to be treated on the footing of purchasers for value, without 


notice ; for it is one thing to prove a fact, and another to prove 
that a particular party had notice of that fact. Their ‘Lordships 
desire to say nothing that can be taken to affect the authority 
of Muddun Thakoor's Case (1), or of the cases which may have 
since been decided in India in conformity with it. The material 
passage of the judgment in Muddun Thakoor's Case (1) is in 
these words :— 


"A purchaser under an execution is surely not bound to go 
back beyond the decree to ascertain whether the Court was 
right in giving the decree, or, having given it, in putting up 
the property for sale under an execution upon it. It has al- 
ready been shown that if the decree was a proper one, the 
interest of the sons as well as the interest of the fathers in the 
property, although it was ancestral, was liable for the payment 
of the father’s debts. The purchaser under the execution, it 
appears to their Lordships, was not bound to go further back 


- han to see that there was a. decree against the fathers; that 


the property was property liable to satisfy the decree, if the 
decree had been given properly against them ; and he having 
inquired into that, and bond fide purchased the estate under 
the execution, and bond fide paid a valuable consideration for 
it, the plaintiffs are not entitled to come in, and to set aside all 
that has been done under the decree and execution, and recover 
back the estate from the defendant.” 


It appears to their Lordships that the present case is clearly 
distinguishable from that of Muddun Thakoor, and does not fall 
within the principle laid down in the passage just cited. It has 
been seen that before the respondents purchased, the claim of 
the plaintiffs was preferred in the Court wherein the exeeution 
proceedings were pending in the form of objections to the sale. 
The Court refused to adjudicate upon the claim in an execution 
proceeding, and accordingly allowed the sale to take place, but 
made an order referring the plaintsifs to a regular suit for the 
establishment of their rights. Their Lordships think that the 
respondents must be taken to have had notice, actual or 


(1) 14 B. L H., 187: L. KR. EJ. A, 933. 
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plaintiffs claim, and subject to the result of this suit. It Sheo Proshad Singh, 
llo odios against them as well as against Bolaki Chowdhry, | 

à ie plai tiffs have established that, by reason of the nature of the 

bt neither they nor their interests in the joint ancestral estate 

i ible to satisfy their father’s debt. 


The question remains, whether they are entitled to any and 
grüne relict as regards the father's share in this suit? It seems 
clear upon the authorities that if the debt had been a 
= more bond debt, not binding on the sons by virtue of their lia- 
ity to pay their father's debts, and no sufficient proceedings 
f EL been taken to enforce it in the father's lifetime, his interest 
dn the property would have survived on his death to his sons, so 
pos it could not afterwards be reached by the creditor in their 
hands. On the other hand, if the law of the Presidency of Fort 
William were indentical with that of Madras, the mortgage 
exe ecuted by Adit Sahai in his lifetime, as a security for the 
P gaan operate after his death as a valid charge upon mouzah 
Bissumbhurpore to the extent of his own then share. The 
| Set is that, so far as the decisions have yet gone, the law, 
as understood i in Bengal, does not recognize the validity of such 
an alienation. 


"Their Lordships are of opinion that it is not necessary in 
‘this case to determine that vexed question, which their former 
| decisions have hitherto left open. They think that, at the time 

— f Adit Sahai's death, the execution proceedings under which the 
J mouzah. had been attached and ordered to be sold had gone so 
2: faras to constitute, in favour of the judgment creditor, a valid 
charge upon the land, to the extent of Adit Sahai's undivided 
share and interest therein, which could not be defeated by his 
Els before the actual sale. They are aware that this opinion 
ds 3 0] opposed to that ofthe High Court of the North- Western 
| Provinces in the case of Goor Pershad v. Sheodeen (1), already 
ferred to. But it is to be observed that the Court by 

le? aah that decision WAS passed does not seem to have reci "ize «l 
Mg the seizable character of an wndivided share in joint property 
which. has since been established by the before-mentioned 


i1) 4, N-W. P. Rep. 137. 
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ss decision of this tribunal in the case of Deen dyal Lol (1). If 
Suraj Bunsi Koer » this be so, the effect of the execution sale was to transfer to 
Sheo Proshad Singh. the respondents the undivided share in eight annas of mouzah 
Bissumbhurpore, which had formerly belonged to Adit Sahai 
in his ‘lifetime; and their Lordships are of opinion that, 
notwithstanding his death, the respondents are entitled to work 
out the rights which they have thus acquired by means of a 
partition. 

They will, therefore, humbly advise Her Majesty to allow 
this appeal, and to reverse the decree of the High Court, and 
also that of the Subordinate Judge, which is clearly wrong 
in so far as it absolutely set aside the bond, the decree, and the 
execution sale, and in lieu thereof to make an ortler declaring 
that by virtue of the execution sale to them the respondents 
acquired only the one undivided third share in the eight anna 
share of mouzah Bissumbhurpore, in the pleadings mentioned, 
which formerly belonged to Adid Sahai, with such power 
of ascertaining the extent of such third part or share by means 
of a partition as Adit Sahai possessed in his lifftime ; and 

«S ordering that the appellants be confirmed in the possession of 
the said eight-anna share of mouza Bissumbhurpore, subject 
to such proceedings as a respondents may take* in order to 
enforce their mghts above declared. The order should further 
direct that the costs in the Courts below be apportioned according 
to the usual practice of those Courts, when the party plaintiff 
is only partially successful. But the appellants, having 
succeeded here on the material portion of their claim, are entitled 
to the costs of this appeal. 


Notrr.—The doctrine of a son's duty under the Hindu Law to pay his father's 
debts (excepting debts incurred for, what may for the sake of brevity be called, 
immoral purposes) was clearly recognised by the Privy Council in Z/unoomun 
Persaud  Pandoays case. he subsequent working out of the doctrine and its 
effect upon the other doctrine of the Hindu Law as expounded in the Mitakshara 
namely, the doctrine of the equality of the rights of the son and the father in 
ancestral ——— appear from the present ease and the late cases of Nanomi 
Habuasinm v. Modhua Mohen (J. L.R.,. 13 Calo., 21) and Bhaghut Persaud v, 
Girja Koer (T. L. R., 15 Cale, 7171. 


It may be noted that the only cases of private alienation by the father which 
their Lordships of the Judicial Committee regard as binding on the sons are 
alienatione made, in consideration of an argecedent debt, or in order to raise 
money to pay off an aħtecedent debt ; and a consideration, of the doctrine on 
which the father’s power of alienation i3 based namely the son's obligation to 

y off the father's debt, would show t it must be ao. Certain cases decided 
by the Indian High Courts, however seem to regard the existence of an anteni- 

ent debt as immaterial. 


(1) L L. Bs, 3 Calc.. 198; L. P., 4 I. A., 321. 
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BHAGWAN SINGH P — 
March, 11. 


v: 
BHAGWAN SINGH.“ 
[Reported in L. R, 26 I. A. 153 ; I. L. R, 21 AU. 412.] 
The following judgment was delivered by ‘ 


Logp Hosnouse:—There are no facts in dispute in this case. 
The plaintiffs, now appellants, brought the suit to establish 
their title as reversionary heirs of Madho Singh as against the 
first defendant, a boy who was adopted by him in the Dattaka 
form. The boy is the natural son of Madho's mother's sister. 
The sole question is whether the adoption of such a relation is 
allowed by Hindu Law. The Subordinate Judge held that it is 
not allowed. A Full Bench of six Judges of the High Court 
has decided that it is allowed. Four judges, viz, Edge 
C. J., and Knox, Blair and Burkitt, JJ., being of that opinion, 
against Banerji and Aikman, JJ., who are of the contrary 
opinion. Their Lordships are under the disadvantage of 
hearing the case without any help from the respondents, who 
have not appeared, But this disadvantage is much lessened 
by the elaborate fulness of the reasons assigned by Edge, C. J. 
for the conclusion which he reached in favour of the respondent. 


The question is of the same nature as that which has just 
been disposed of in the preceding cases from Madras and 
Allahabad. But it depends upon a different set of texts, and the 
course of decision in India has been very different. It is agreed 
on all hands that the prohibition contended for, extends only 
to the three twice-born classes, and not to the most numerous 
class of all, the Sudras. The parties here are Kshatrivyas, 
governed by the Benares School of Law. It is also agreed that 
as regards capability to be adopted, the sons of sisters, sons of 
daugrhters, and sons of maternal aunts, stand on the same = 
footing, and that the authorities which apply to any of these 
classes apply to all. 

The oldest original texts bearing on the point are contained 
in the Dattaka Chandrika, ,In Sec. L, Para. 11 of that work the 
author quotes the ancient sage Sakala to the following effect. 
After mentioning certain relatives to whom preference should 
be given in adoption among the regenerate tribes, he says : 

* Present: Lords Hobhoure, Macnaghten, and Morris and Sir Richard Couch. 
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“If such exist not, let him adopt one born in another family 
«except a daughter's son and a sister's son and the son of the 
mother's sister." 


In Para. 17 of the same section, the same work quotes the sage 
Saunaka, who, after pointing out from what classes adoptions 
should be made, says: “ But a daughter's son and a sister's son 
are affiliated by Sudras, Forthe three superior tribes a sister's 
son is nowhere mentioned as a son,” 

In See. II, Paras. 7 and 8, after quoting from Saunaka the 
expression that the adopted boy should bear the reflection of a 
son, the author adds: “The resemblance of a son, or in other 
words the capability to have been begotten by the adopter, 
through appointment and so forth." 


Nanda Pandita, the author ofthe Dattaka Mimamsa, writing 
in the early part of the 17th century, some centnries later 
than the conjectured date of the Dattaka Chandrika, gives the 
same quotations from Sakala and Saunaka, and similar comments 
upon them. (Sec. IL, Arts. 74, 107, 108; Sec. V, Arts 16 to 20). 


- Their Lordships have mentioned in the prior adoption eases the 


views of Knox, J. as to the authority of the two Dattaka treatises 
just quoted. In the present case the learned ChiefeJ ustice Edge 
takes even more disparaging views of their authority ; denying, 
if their Lordships rightly understand him, that these works 
have been recognised as any authority at all in the Benares 
School of Law. Ifthere were anything to show that in the 
Benares School of Law these works had been excluded or rejected, 
that would have to be considered. But their authority has been 
affirmed as part of the general Hindu Law, founded on the 
Smritis as the source from whence all Schools of Hindu Law 
derive their precepts. In Doctor Jolly's Tagore Lecture of 
1883, that learned writer says: “The Dattaka Mimansa and 
Dattaka Chandrika have furnished almost exclusively the seanty 
basis on which the modern law of adoption has been based.” 
Both works have been received in Courts of law, including this 
Board, as high | authority. Ranggina v, Atchama (1). Lord 
Kingsdown says: “they enjoy, as we understand, the highest 
reputation throughont India." fn 12 Moore, p. 437; Sir James 
Colvile quotes with assent the opinion of Sir William Macnaghten, 
(1) (1840) 4 Moo, T. A. 97:1 Fundit I*. C. d. 313. 
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F “that both works are respected all over India, that when they 1599. 

. differ the Chandrika is adhered to in Bengal and by the, Bhagwan Singh 
— Southern Jurists, while the Mimansa is held to be an infal-- Bhagwat Singh. 
- lible guide i in the Provinces of Mithila and Benares. To call 

E infallible is too strong an expression, and the est&mates of 

Southerland, of West and Bühler seem nearer the true mark; 

but it is clear that both works must be accepted as bearing high 

authority for so long a time that they have become embedded 

in the general law. 


A The learned Chief Justice then objects that the texts of the 
two Rishis are detached from their context,and so are render- 
ed of no value; and that as regards Sakala there is no infor- 
mation where the writer of the Chandrika obtained his text, 
and that its genuineness is doubtul. This objection is strength- 
ened by the fact that the greatest of the sages do not 
mention any such prohibition; neither Manu nor Vashistha, 
nor Yajnavalkva. nor Narada; while one ancient sage, called 
the holy Yama, expressly asserts the right to adopt a sister's son. 
Those olfjections must receive the same answer. It may be 
true, though it is impossible now to say, that the Dattaka“~= 
Chandrika is the sole authority for the texts there quoted and 
afterwards cepied by Nanda Pandita ; but it still remains the fact 
that the texts have been so quoted for several centuries, and 
have so been received into the body of Hindu Law. 





Taking, then, the texts as they are given, and adding to 
them such weight as the commentators possess. what is enjoined 
by them? The learned Chief Justice points out that Saunaka 
may meana legal prohibition, or a moral admonition, or merely 
to state a fact, or to indicate a preferance for daughters’ and 
‘sisters sons among Sudras. Certainly, if the question were new, 
the learned judge’s argument would have to be carefully weigh- 
ed before it could be rejected, Much of the reasoning which 
has prevailed with their Lordships in the prior cases would 
apply to this case , and, On soine points, such as the silence of 
other great lawgivers and the existence ofa sacred text in an 
opposite sense, with eremer force. But their Lordships find 
an antecedent difficulty: forethev have to consider whether the 
present question ean be treated as an open onc. 





E, Tt is not necessary to state in detail the course of decisions 
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in India, because there is hardly any conflict in them, and they 
Are fully stated in the judgments below. In 1808 there was a 
decision ona case from Mirzapore in favour of the validity 
of these disputed adoptions; but it is probable that the parties 
were Suflras, as Sir William Macnaghten thought they were, 
There was a decision in 1810 between Brahmans, where an adop- 
tion of a sister's son was held valid. But Sir Francis Mac- 
naghten tells us that it was over-ruled in some subsequent pro- 
ceeding which is not specified. In every other case that has siace 
occurred, when the question has arisen between members of the 
three regenerate classes, and the adoption has been in the 
Dattaka form, the decision has been against its validity. 
The cases have occurred in all parts of India, «and all the 
High Courts have agreed. In making this general statement, 
their Lordships have not overlooked the case decided by the 
Bombay High Court in 1867 (1). Edge, C, J., considers that, 
though the parties really were Sudras, the learned Judges 
thought they belonged to one of the twice-born classes, and so 
lent their authority to an adoption of a mothers sister's son 


“hmong one of those classes. But though there was some argu- 


ment as to the true caste, their Lordships find nothing in the 
judgment to shew that the Judges thought the caste to be 
other thàn it really was. Nor was the decision treated as 
standing in the way of a subsequent decision in 1879 by the 
same High Court, which affirmed the invalidity of such 
marriages in the regenerate classes, 


The arguments by which the learned Chief Justice seeks to 
withdraw this case from so strong a current of decision rest 
entirely on the peculiarity which, in his opinion, attaches to the 
Benares School of Law. He does, indeed, subject the decided 
cases toa minute and able examination, with a view of ascer- 
taining the precise bearing of each, and of attenuating its force. 
But the general result. at which he arrives does not substantially 
vary from that which is arrived at by the minority of the Court, 
and which is above stated. That being so, he puts the case 
inthis way :— , . 

“The parties in this case are Kshatriyas, and are governed 
by the Benares School of Hindu Law, As Kshatriyas they belong 
(1) See Ganpatra Vireshoar v. Vithoba Khandappa, (1867) 4 Bom. H. C. R. 130. 
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J to one of the three regenerate classes of Hindts. What we 
have to ascertain is, does the Hindu Law, as accepted by the 
. Penares School, prohibit the adoption by a Kshatriya of the 
. son of his mother's sister, in the sense of making such an adop- 
. tion illegal and void." : 

|». *]thasnot been suggested that there is any evidence in this 
suit of any usage in these provinces by which the adoption 
in the Dattaka form of the son of a sister of the mother of the 
adopter, or of his sister's son or of his daughter's son, amongst 
— any of the three regenerate classes is either recognised as vaild 
= or prohibited as illegal. Neither side in this case has pleaded or 
— relied upon any custom or usage.” 

fis The learned Chief Justice then ties the plaintiffs down to the 
the obligation of shewing a custom to prohibit the adoptions in 
—— A question ; and on each dicided case he puts the test question 
whether it is founded on proof of such a custom among the 
— regenerate classes governed by the Benares School of Law. In 
i the position he considers that he is supported by a passage in 
|. the judgment of this Board delivered by Sir James Colvile 


LS 





4 


- in the case of the Collector of Madura v. Mootoo Ramalinga 
— (0), It is as follows : “The duty, therefore ofa European Judge 
who is under the obligation to administer Hiudu Law is not so 

Mi much to inquire whether a disputed doctrine is fairly deducible 


from the earliest authorities, as whether it has been received 
by the particular school which governs the district with which 
he has to deal, and has there been sanctioned by usage. For 
under the Hindu system of law clear proof of usage will 
outweigh the written text of law." The principle deduced by 
the learned Chief Justice from this passage and applied to the 
present case would have very far-reaching Consequuenees | and 
in their Lordships’ opinion it is not a sound principle, nor is it 
properly deducible from the language of this Board. 





In that judgment Sir James Colvile was dealing with the 
question whether a widow could adopt a son to her husband 
without his express authority. That is a point in the law of 
adoption on which legal authorities in different parts of India, 
all starting from the same sacred texts, have branched off into 
an extraordinary variety of conclusions; each marked enough 

(1) (1868) 12 Moo, L A. 397 : 2 Pundit P. C. J. 361. 
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and prevalent enough in its own sphere to be ascribed to 
some recognised school of law. Sir James Colvile addresses 
himself first to shew how these schools came into being, and, 
secondly, to specify books of the highest authority in them. Tt 
is in tht course of this exposition that the sentences just quoted 
oceur, as also the opinion before quoted with reference to the 
authority of the Dattaka Chandrika and of the work of Nanda 
Pandita. The decision of the Board was that the power claimed 
for the widow was conferred on her by the school of law 
dominant in Dravida country, from whence the appeal came. 
But that law was ascertained by the usual methods of ascertain- 
ing general law; by reference to authoritative text-books, to 
judicial decisions, and to the opinions of Pandits. These author- 
ities were found to be sufficient proof of the general Hindu Law 
prevailing over large tracts of country and populous communities. 
Anybody living among them must be taken to fall under those 
general rules of law unless he could shew some valid loeal, tribal, 
or family custom to the contrary. It was necessary for this 
Board to refer to the differences of schools of law, because the 
authorities of the recognised Bengal School denied the power 
which those of Southern India affirmed. The whole passage is 
framed with reference to the fact that different schools were 
found to take different views of the general law on the point 
before the Board, But their judgment gives no countenance to 
the conclusion that in order to bring a case under any rule of 
law laid down by recognised authority for Hindus generally, 
evidence must be given of actual events to shew that in point of 
fact the people subject to that general law regulate their lives 
by it. Special customs may be pleaded by way of exception, 
which it is proper to prove by evidence of what actually is 
dene. In this case the learned Chief Justice tells us that there 
is no suggestion ofa special custom. That being so, he seems 
to have inverted the processes by which law is ascertained. 


The rule of law asserted by the plaintiffs in this case is 
derived in the first place from the sacred texts which underlie 
all Hindu Law;* and, secondly frofn books of high authority 
in the Benares School as well assin others. It has been affirmed 
by Courts of justice in all parts of India, and in many law suits 
in which the parties were subject to the law of the Mitakshara, 
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f the highest authority in the Benares School. It has 

» affirmed and applied in general terms, and not as confined 

ti iul ilar school. It is not shewn or even asserted that there 
anything peculiar in the Benares School to make this rule 
nso : 8m ent with its principles. It seems to their Lérdships 
T who asserts a rule of law under the necessity of 
vir cud in point of fact the community living under the 
d which it forms part is acting upon it, or defeat. him by 
ass s that it has not been universally accepted or acted on, 
wo oul ( io far to deny the existence of any general Hindu Law, 
and | to disregard the broad foundations which are common to 
a all Bl chile, though divergencies have grown out of them. 


E — Their Lórdships do not inquire whether the views so 
earnestly maintained by the learned Chief Justice upon the 


es 


— of the idees texts — have been ———— 
C ninety years. hens has been a Maui current of authority: one 
way, in all | parts of India. It has been decided that the precepts 
condemning adoptions such as the one made in this case are 
k: ot monitary only, but are positive prohibitions, and that their 
effect i is to make such adoptions wholly void. That has been 
settled i in such a way and for such a length of time as to make it 
Ee to a Court of justice to treat the question now as 
n open one. Their Lordships will humbly advise Her Majesty 
> reverse the decree appealed from, and to restore that of the 
$8 abordinate Judge, with costs in both courts, The respondents 
| mus t also pay the costs of this appeal. 


. m 
4 


: The cases from Madras and Allahabad referred to in this judgment 
are 8 ri Balusn Gurulingaswami v. Sri Balin Ramalakshamma, and Radha 

| ol d y. Beni Prasaud which were decided together and where it was held that 
| 1 of a child who is the only son of his natural father is valid. The 
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" BHUGWANDEEN DOOBEY 
v. . s 
MYNA BAEE.* 


- [Reported in 11 Moo. I. A. j87; 9 W. R. P. C. 2a.) 


Judgment was delivered by— 
The Right Hon. Sir JAMES W. CornviLE.— 


The following are the undisputed facts upon which this 
appeal arises :— 

Rae Deenanath, à Hindoo Banker, of great. wealth, carrying 
on business at Benares, Hyderabad, aud other places, died at 
Benares on the 7th of June, 1855, childless. He was separate in 
estate from his brethern, if he had any; his wealth is said to 
have been self-aequired ; and consequently his co-heiresses, 
according to the Hindu Law of the Benares School, were his 
two widows, vis., the respondent and Doola Baee, since deceased. 
Immediately after his death, however, a document, purporting 
to be a will executed by him in favour of one Hunwunt Pershad, 
to whom jointly with a person named Bithul Pershad, it gave 
the management of the property, was propounded. The title 
of Hunwunt Pershad, claiming under this alleged will, or as 
the adopted son of Rae Deenanath, has since been litigated in 
the Indian Courts, which have uniformly pronounced against 
it. Anappeal to Her Majesty in Council against their decisions 
is pending (a), but it has not yet been set down for argument, 
in consequence of the death of one of the parties; and for the 
purposes of this appeal it must be assumed that Rae Deenanath 
died childless and intestate, and that the claim of Hunwunt 
Pershad was unfounded. Nor would it be necessary to refer to 
that claim but for the arguments which the appellant's counsel 
have founded onthe partition between the widows, which was 
in some measure caused by it, and upon the alleged collusion 
of the respondent with the clamant. 


The first conséquence of the claim was that a summary suit, 
under Act, No. XIX of 1841, to determine the right to the 


Present :—The Right Hon. Sir James William Colrile, the Right Hon. Sir 
Edward Vaughan Williams, the Right Hon. Sir Michard Torin Kindersley 
and the Lord J ust ice Rott, a 

(a) Mussamat Lutchmee v7 Bhugwandeen. 
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|. immediate possession of the property, was instituted in the 
^ name of Doola Baee, who was then a minor, by her uncle and. 
guardian, in which a curator was appointed under that Act. 
—* When this suit came to a hearing the Judge pronounced against 
the will, and directed that the whole estate of Rae Deenanath 
should be equally divided between the widows, and that the 
- curator should carry out that order without delay. The property 
was thereupon divided; each widow was put in possession of 
her share ; and Doola Baee continued in the separate possession 
and enjoyment of her share np to the time of her death. | 
She died on the 10th of November, 1857, having on the 
21st of August. 1857, made a will which was registered on the 
same day, "whereby she disposed of her share of the property, 
inherited from her husband, in favour of her father (the 
appellant) and her infant brother, Kaloo Ram, who is also 
represented by the appellant on this appeal. 
Some steps seem to have been taken by the respondent, 
and also by Hunwunt Pershad, to resist the registration of. this 


will in the lifetime of Doola Baee; and upon her death the. - 


respondent applied for the attachment of the property in dispute, 
being that taken by Doola Baee under the partition, as specified 
in the list before referred to; and for the appointment of a 
curator under Act, No XIX of 1841. Her application having 
been dismissed by the Judge, who on that summary proceeding 
upheld Doola Baee's will, she commenced the regular suit out 
of which this appeal has arisen, on the 21st of December, 1557, 
in the Court of the Principal Sudder Armeen of Benares. 

The issues settled in the suit were :— 

First, whether there was any informality in the institution 
of the suit. 

Second, whether the plaintiff (the respondent) was legally 
competent to institute it. « 

Third, whether Doola Baee was a minor or not at the date 
of the alleged execution of the will. 

Fourth, whether the will was fraudulent or a bond fidi 
instrument. F 

Fifth, ifa person die leaving two widows, and one of the 
widows subsequently dies leaving a will who is entitled to 
15 
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succeed according to the Shastras, the surviving widow or the 


+ legatee of the will (supposing the husband's estate to have been 


divided between the widows, and also supposing no such division 
to have been made)? And is a widow competent.to makea 
will in favour of her brother and father under the Shastras ? 


The third and fourth issues may be dismissed from considera- 
tion. Both have been found by the Courts below in favour 
of the appellant, and the correctness of this finding is not now 
impeached, 

Upon the other issues the Principal Sudder Ameen found— 
first, that the respondent. could not maintain her suit, because 
it was brought on grounds wholly inconsistent and inreconcileable 
with the averments made by herin the suit, under Act, No. 
XIX of 1841, wherein she had supported the claim of Hunwunt 
Pershad ; secondly, that by reason of the partition, Doola Bace 
was fully competent to leave her property to whomsoever she 
pleased ; and accordingly he dismissed the suit with costs. 


There was an appeal to the Sudder Court at Awra. The 


e “first judgment of that Court was adverse to the finding of the 


Principal Sudder Ameen on the first and second issues, and 
decided that the respondent, notwithstanding hereformer acts 
and averments, was competent to maintain the suit. But 
holding, that Doola Bace was competent to dispose of the 
inheritance derived from her husband, when it had been distinct 
and divided, and had effeetually done so, it dismissed the appeal, 
It treated her power to «dispose of the movable property as 
certain; her power to dispose of the immovable property as 
more open to question, 

The respondent applied for à review of this judgment, The 
nature of her application and the proceedings upon it will have 
to be more particularly considered hereafter. The result of it 
was, that the case was re-heard before a Full Bench, when the 
Court decided that according to the law of the Benares School, 
Doola Baee was incompetent to dispose of either the movable 
or immovable property which she had inherited from her husband, 
and made a decree in favour ofthe respondent. The present 
appeal is against that decree, 

From the foregoing statement it is obvious, that the principal 
question between the parties is the broad and general one, 


» 
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whether, according to the law of the Benares School, a Hindu 


widow is petent to dispose, by will or deed of gift, of either * 


movable or immovable property inherited from her husband, to 
the prejudice of his next heirs. h 

The learned counsel for the appellant have, however, 
contested the right of the respondent to have the present case 
decided on his issue upon various grounds. They contend, 
first, that, if not precluded for maintaining the suit by reason 
of her acts and averments in former proceedings, as ruled by 
the Principal Sudder Ameen, she has so shaped her case on the 
pleadings, that she cannot in this suit insist on her rights 
whatever they may be, as next heir of her husband in succession 
to Doola Baee ; secondly, that it was not competent to the 
Sudder Court, having regard to the application for review and 
the proceedings thereon, to review its first decision, except as 
to the immovable property. 

Two other points were taken at the Bar, which it will be 
convenienteto consider after, rather than before the determina- 
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tion of the principal and general question of Hindu Law. = , 


One was raised by Mr. Leith on behalf ofthe respondent, and 
was to the effect that, asone of two Hindu widows taking as 
co-heirs to their husband, she is in a more favourable position 
than that of a person claiming as next heir of the husband in 
succession to a single widow deceased. 

The other, which was taken by the other side, is what was 
the effect of the partition, either by way of enlarging the power 
of Doola Baee to dispose of the property, or effecting the right 
of the respondent to question her disposition. Their Lordships 
will consider all these questions in their order. 

At the close of the argument for the appellant they inti- 
mated, that in their judgment the respondent was not precluded, 
either by her aets or averments, or by her form of pleading in 
this suit, from insisting on her rights as heir of her husband 
against the claims of Doola Bace. Their Lordships agree generally 
in that part of the first judgment of the Sudder Court, which 
ruled that the respondent, because she originally acquiesced 
in the title set up by Hunwunt Pershad, had not lost any rights 
which accrued to her as one of the co-heirs of her husband, when 
that claim was decided to be untenable. Nor do they think 


~ 





SELECTION OF LEADING CASES. 


that her alleged alienation of her share can be urged against 

* her by the appellant as a bar to the present suit. It may have 
been an improper act; it may be one which Doola Baee, had 
she been the survivor of the two widows, could have questioned, 
or which the next heirs of Rae Deenanath may yet question ; 
but the improper alienation of part of her husband's estate 
cannot affect the respondent's right to recover other parts 
of it from those who, if her view of the law is correct, have no 
title to it. 





And upon the argument founded on the pleadings their 
Lordships have to observe, that the plaint does not inaccurately 
state the respondent's elaim to the right to succeed, on the death 
of Doola Baee, to that property which the latter took by 
inheritance from her husband. The replication and the petition 
of appeal from the decree of the Court of first instance are no 
doubt more open to the objeetion taken. In order to meet the 
ease of quasi-estoppel set up, they attempt to draw a distinction 
between the claim to the original share which the respondent 

took on her husband's death, and her claim to that to which she 
became entitled on Doola Baee's death ; and make some confusion 
as to the character of her heirship. But this mispleading has 
in no decree prevented the settlement of proper issues, or 
prejudiced the fair trial of the real question of right between 
the parties ; and that being the case, it would be contrary to 
the practice of their Lordships to give effect to nice and. critical 
objections founded on the inaccuracy of an Indian pleading. 


Å" 


The next question is, whether the decree now under appeal 
ought to be reversed, so far as it affects the movable property, 
merely on the ground that it was not competent to the Sudder 
Court to review its prior decree, with respect to that portion 
of the property in «question in the suit. 

Their Lordships are not satisfied that the proceedings on 
review were not within the powers of the Sudder Court. Two 
objections have been taken to them—yirst, that the respondent 
never petitioned for a review of judgment, except as to the 
immovable property weet, that whatever was the scope of her 
petition, the order of Mr. Gubbins upon it, must be taken to 
have conclusively confined the review to the immovable property.. 


. Upon the first point their Lordships think, that the 
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application for review must, on a fair construction of it, be taken 
to embrace the question as to the movable as well as that 
relating the immovable property. The first plea seems 
to be confined to the latter; but the second plea is more 
general, It insists that the opinion of the Calcutta Pundit 
ought to be accepted as correct. That opinion made (as he 
himself stated in his second opinion) no distinction between 
movable and immovable property, but denied the right of the 
widow to dispose of either, to the prejudice of her husband's 
heirs. 
Again, as regards the acts of the Court: the article of the 
. Code of Proçedure which is supposed to have tied the hands of 
the Judges is the 378th. It is clear, however, that the final 
order contemplated by that section was the order which, in the 
ordinary course, would have been made by Messrs. Ross and 
Pearson on the 15th of January, 15603. The proceeding of Mr. 
Gubbins was merely his fiat for the issue of that notice to the 
opposite party, which is required by the proviso of that 
section. 
It may be admitted that Mr. Gubbins understood the 
application to be limited to the immovable property ; that he so 
limited the notice ; and that when the parties were together in 
presence before Messrs. Ross and Pearson, the written grounds 
for review impugned the correctness of the decision, so far as 
it related to the real property only. But the question still 
remains, whether it was not competent to the Judges, by whom 
the order allowing or rejecting the application for review was 
to be made, to enlarge those grounds on the oral application ot 
e party, if satisfied that there was a proper case on the merits 
for so doing. There seems to be nothing in the Code 
Procedure which expressly prohibits them from so e 
And their Lordships are of opinion, that Messrs Ross and 
Pearson, though they might have made a final order, granting 
or rejecting the application im toto, or in part, were not 
incompetent to make the qualified order which they did make, 
leaving i in the Court which Mas to review the decision, a 
diseretion as to the extent to which the review should be 
carried, 
"They are also of opinion that, even if the Court. below 
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had been wrong in its procedure, its miscarriage ought not to 


* prevent this Committee from deciding the question touching the 


disposition of the movable estate on its merits. There has been 
no surprise. The question was filly argued before the Full 
Bench of the Sudder Court on ample notice to both parties, 
It has been fully argued here. The objection, therefore, is 
purely technical, and the result of yielding to it might be to 
place the respondent at a very unfair disadvantage. She had a 
right to appeal to Her Majesty against the whole or any part of 
the first decree of the Sudder Court. She would not have lost 
that right of appeal even if she had limited her application for a 
review to the immovable property. She was relieved from the 
necessity of appealing by obtaining a final decree In her favour 
as to the whole of the property, whether movable or immovable. 
If this objection were to prevail, there could be no final de- 
termination of the question as to the former or its merits ; unless, 
indeed, for the sake of doing substantial] justice. between the 
parties, their Lordships were now to allow her to appeal Against 


x Aus portion of the first decree of the Sudder Court. "They nre 


of opinion, that no such formality is necessary; and. that it is 
competent to the respondent, who has been brought here on 
appeal, to maintain, if she can, the decree which is Inder appeal, 
by showing that it is right upon the merits, 

Their Lordships being, therefore, of opinion, that there 1s 
no obstacle to the determination on this appeal, and between 
these parties, of the general question involved in the judgment 
under appeal, will now address themselves to the consideration 
of that. question, 

The parties have brought together a large amount of 
conflicting authority concerning it, consisting partly of the 
Bywustas, or opinions of Pundits, partly of decided cases, and 
partly of passages from ancient or modern authorities, which are 
accepted as authoritative in the Courts of India. 

It is impossible to reconcile the various opinions of the 
Punudits which are to be found in the Record. They are 
divisible into three classes—namely, first, that of opinions 
taken in other suits; secondly, that of opinions taken by the 
parties themselves for the purposes of this suit: and thirdly 
that of opinions given in answer to the questions put by the 
Sudder Court in this suit. 
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—. Ofthe first class are No. 10 of the Record—probably No. 11 
of the — 
these are not very material. As far as they go, the first two 
support the contention of the respondent ; the third seeps to be 
good law, but it has really no bearing on the question now under 
consideration, The point was, whether on the death of the 
widow, the daughter or a nephew should succeed to property 
derived from the husband: and inasmuch as the widow could 
not have taken the property ifit had not been divided, it followed 
that it must continue to descend in the course of succession to 
separate estate ; and, therefore, to a daughter before a nephew. 
The fourth is strong against the right of a widow to alienate 
immovable property inherited from her husband; and the case 
in which the opinion was taken was decided in accordance with 
it. But the opinion being apparently that of the same Calcutta 





— 


= Pundit who was consulted in this case, it is material only 

as showing that he has in other cases rejected the doctrine 

| that a widow has power to dispose of land inherited. from her 
|». husband. - 


| The second class consists of No. 12 of the Record, being the 
opinion of thirty-seven Benares Pundits filed by the respondent, 
and of No, 14 of the Record, being the opinion of twenty-one 
Pundits of the same place, filed by the appellant. The first 
ruled that the surviving widow was entitled to succeed to the 
share of the deceased widow ; and that that right could not be 
defeated by the disposition of the deceased widow. The other 
goes the length of contesting the right of one widow to succeed 
to another widow of her deceased husband in any case ; it atfirmns 
the proposition that the property being once vested in the 
widows, each had an absolute interest in her share, and might 
dispose of it as she pleased. It held also, that in the case ot 
intestacy, the father and brother of the deceased widow would 
have been the persons entitled to inherit her share. 


The third class consists of Ne. 4 of the Record, being the 
opinion of Ram Nath, one othe Pundits at Court of 
Agra ; of No. 7 of the Record, being the opinion of the four 
Benares Pundits, taken by the Judge of that place, under 
orders from the SudderCourt at Agra; No, 5 of the Record, 


and No. 3 of the Reeord being the two opinions Ol Heernn 









rd—No. 33 and No, 28 of the Record. Three of " 
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Nund, the other Pundit at the Sudder Court of Agra; and 
No. 6 of the Record, and No. 2 of the Record, being the two 
opinions of the Calcutta Pundit. All these, except the latter 
opinions of Heerna Nund and the Caleutta Pundit, which were 
taken on the proceedings in review, were given in answer to 
the questions put by the Sudder Court before its first judgment. 

The questions were prefaced by the following preamble, 
or statement, 

A dies, leaving two wives B and C, who inherit his property 
real and personal, B and € make a complete partition of the 
property, and live separately from each other. C dies, having 
as blood-relations a brother and an uncle; and the questions 
were — 

First. Does the property left by C descend by inheritance 
to the other widow, B, or to the brother or uncle of C ? 

Second. Would C be competent to bequeath by will to 
her blood-relatives the share of the property which she inherited 
from A (so divided), to the prejudice of B, who is stil living ¢ 

It will be observed that this statement assumes a complete 
partition by the act or contract of the two widows, and it 

sudstitutes an uncle for the father of the deceased widow. The 
only variation in the relerenees to the different Pundits was 
that, from accident or design, that to Heerna Nund was confined 
to real property. 

To these questions the four Benares Pu ndits answered :— 
First, that the brother of C was her foremost heir, and after 
him her uncle, and that while these two existed B could not 
succeed. Second, that any testamentary disposition by the widow 
of the property which she had inherited from her husband 
should be held valid, the property having been exclusively her 
own, and that she was, therefore, at liberty to dispose of it in 
any way she thought proper. 

Three out of the four consulted Pundits, appear to be 
included amongst the twenty-one, who had previously given 
the opinion abeve referred to at the instance of the appellant, 
and accordingly the two opinions are, as might be expected, to 

the same effect; except, perhaps, that the second does not 
deny sò strongly as the firat the right of the surviving widow to 
succeed to the share of the deceased widow in any case, 
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The “answer of Ram Nath to the first question was, that C's 1868. 
share would descend by inheritance to B, because C could not- Bhugwandeen 
be sueceeded by her brother or uncle during the existence of her x 
hasbaad's.sapinds ; and although, in his answer to the second Myna Bec, 
question, he admits the power of C to defeat this right of B by 

her will, he rests that power of disposition solely on the 

partition assumed by the statemeat. He says expressly :—"She 

could not have done so had the property been jointly held.” 

He makes no distinction between real and personal estate. 





The answers of Heerna Nund and the Calcutta Pundit, upon 
which the ultimate judgment was in great measure grounded, 
was, of course, in favour of the respondents on both points. 
They, too, make no distinction between real and personal 
property. "The first opinion of Heerne Nund was confined to 
real property; but this, as he explained in his second opinion, 

| was because the reference to him was so confined. 

The following, then, is the result of the Bywustas of the 
Pundits; $ —If the partition, the effect of which will bé after- 
wards more fully considered, were out of the question, all thes 
Court Pundits would agree in holding, that the respondent, as 
the next heir of her husband, is entitled to take by succession 
the share of Doola Baee ; and that that right cannot be defeated 
either as to movable or immovable property, by the will of 
Doola Baee. Ram Nath, however, holds that by reason of the 

"partition, Doola Paee acquired the right of disposition, Again 
» the twenty-one or twenty-two Benares Pu ndite who are in 
favour of the appellant's title are opposed by the twenty-seven 
Pundits of the same place, who have given their opinion 
in favour of the respondent, And the Bywustaa given in other 
eases are more favourable to the respondent than they are 
to the appellant. 

The Benares Pundits, who are in favour of the appellant 
refer only generally to the Mitácshará, but the particular passages 
on which they rely are probably the Ist and llth sections of 
the second chapter, and cspecially the reccrd article of the 11th 
section. Those passages, and the argument* in favour of the 
widow's right of disposition which were deduced from them, 

were lately under the consideration of this Committce in the 
ense of Afussamut Thakoor Deyhee v. Rai Baluk Ram (1). The 
| (1) 11 Moo I. A., 152. at p. 173. . 


l I .- 
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following is the conclusion to which their Lordships then 
«came :—"The result of the authorities seems to be that, 
although, according to the law of the Western Schools the widow 
may have a power of disposing of movable property, inherited 
from her husband, which she has not under the law of Bengal, 
she is, by the one law, as by the other, restricted from alienating 
any immovable property which she has so inherited ; and that 
on her death the immovable property, and the movable, if she 
has not otherwise disposed of it, pass to the next heirs of her 
husband." "To the authorities then cited and reviewed by 
their Lordships may be added Sir W. Macnaghten’s observations 
in his work on “ Hindu Law,” Vol. I, pp. 19 to 21; Cases AIV 
and XV in the Second Volume of the same work, pp. 32 and 37 ; 
and also some of the cases which will hereafter be mentioned, 
which, whilst they support the doctrine of the widow's power 
to dispose of movable property, admit that she cannot 
dispose of immovable property inherited from her husband. 





It iust, then, be taken upon the authorities to be settled 
alaw that under the law of Benares, a Hindu widow has not the 
power to dispose immovable property inherited from her 
husband to the prejudice of his next heirs; and the only 
question open to doubt is, whether she has any such power 
over movable property. 


< 


It must be admitted that, in favonr of this supposed disinc- 
tion there appears at first sight to be a considerable body of 
positive authority. In the case of Cossinauth Bysack v. 
Hurroosoondury Dabee (1), the leading case upon the rights 
and disabilities of a Hindu widow in Bengal, it was at first 
supposed that the distinction was recognized even by that School. 
The first decree in that case declared the widow entitled toan 

e interest for life in the immovable, and to an absolute interest 
in the movable estate of her late husband. That was altered 
by the decree made in a bill of review, which declared her 
entitled to the real and personal estate of her husband, to be 
possessed, used, and enjoyed by hgr as a widow of a Hindu 
husbond, dying Without issue, in the manner prescribed by the 
Hindu Law. On an appeal from that decree the whole subject 
was reviewed by Lord Gifford. Lis judgment (which is reported 

(2) Morley's Dig. 201—5, 214 
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in the Appendix to Mr. Longueville Clark's Rufes and Orders), 1865. 
whilst it establishes that, according to the law of Bengal, there - — 
is no distinetion between movable and immovable property in ' 
respect to the widow's power of disposition over it, seems to -Myna Baec. 
proceed on the ground that the treatises known as the Vivada 

Chinthmani and the Ratnicara are overruled and qualified in 

this respect by the Dayabhaga and Dayatutwa, which gave the 

law to Lower Bengal, and that where the two former treatises 

* prevail the distinction may exist. This judgment, therefore, 

affords some ground for the argument that the law of Bengal, 

which does not recognize the distinction, 1s an exception from 

the general Hindu Law. Again, in Rajundernarain Rae v. 

Bijaigobind Sing (1), decided here in 1839, the right of the 

f widow to dispose of movable property inherited from her 

husband, and its devolution on her dying intestate, nre treated 

as open questions under the law of the Mithila School. 






| 
. Of decided eases affirming the distinetion, we have that in 
the High Court of Bengal, which was cited at the Par from the 

Indian Jurist of the 31st of March, 1866, p. 128 ; and whicha 

appears to be a ease governed by the law of the Mithila School. 
We have further the four cases cited in the judgment in that 

| ease, of which two show that the distinction has been recognized 

by the Sudder Court of Madras as prevailing in the Presidency 
of Madras ; and two show that it has also been recognized by the 
High Court of Bombay as prevailing in that Presidency. - And, 
lastly, we have Case VII, at p. 46 of the Second Volume of Sir 


W. Maenaghten's “Hindu Law," in which the law which ought 
to have been applied was that of the Benares School. 

Tf it were clear that the law upon the point tn question was 
necessarily the same for all parts of India except those Provinces 
of Lower Bengal which are governed by the Dayabhaga, these 

eases might afford ground for saying that the doctrine under 
consideration, however questionable originally, must be taken 
to be now established by a course of decisions. 


| D 
Is however this uniformity of the law to bê presumed ? 


» : } v | 
The Judges, indeed of the High Court of Calcutta, say, in 
the judgment just referred to, “This case comes from Tirhoot 





(1) 2 Moo. I. A., I£1. : 
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one of t the Districts forming the ancient Province of Mithila, 
* but the law is admitted'y the same in this partienlar both for 


Mithila and for the provinces governed by the Mitacshara.” 
Their Lordships, however, are not satisfied that this.statement 
is correct. 

"The Mitácshará is no doubt accepted as a high authority 
by all the schools, even by that of Bengal, when it is not 
controlled by the Dayabhaga, and other treatises peculiar to 
that school. But the other four schools have, like that of 
Bengal, though in a less marked degree, their particular treatises 
and commentaries which control certain passages of the 
Mitáeshará and give rise to the differences between those Schools. 


Tn proof of this, it is only necessary to refer to the preliminary 
-remarks of Sir William Macnaghten, pp. 21 to 23, From these 


it would appear that, whilst the Mithila School follows impli- 
citly the Vivada Chintámani and the Ratnácara ; the South of 
India the Smriti Chandrika and the Madhavya; and the Presi- 
dency of Bombay the Vyavahár Mayükha; these ay orks are 


eby no means held in equal estimation at Dennres. 


Now, it appears from the judgment of Lord Gifford, that 
the works which were supposed to go furthest towards establish- 
ing the distinction between movable and immovable property, 
which is now under consideration, were the Vivada Chintámani 
and the Ratnáecara. Thesc may well be taken to establish such 
a distinction, according to the law of Mithila, and yet fail to do 
so according to the law of Benares. Again, the Maydkha 
is cited as an authority for the decision of the case, at p. 43 of 
the Sseond Volume of Macnaghten’s “ Hindu Law.” And, in 
the judgment under appeal, it is expressly stated that that 
treatise is not accepted as an authority, by the Benares School ; 
and, consequently, that the case in question was not binding 
on the Court. In like manner the law established by the two 
decisions at Madras, ifit be so established, may d pend on 
treatises and authorities peculiar to the South of India, and not 
nccepted at Bengres. From the reports of these, at p. 117 of 
the Sudder Decisions for 1849, and at p. 77 of the Sudder 
Decisions for 1850, it appears that beth were decided on 
the Bywustas of Pundits, In the former case the 
authorities relied. on by the Pundits are not given; 


- 





— bei latter, mention is made of the books called 
M. 4 — | and  Suraswativilása ns well as of the Mitacshara * 
E^ ad Vijn wara); and it appears, from Sir William - 
bs d ten's remarks, that the two latter works, are of 
p ramount | authority in the territories dependent on the 
; rernme it of Madras, whilst they are not enumerated 
| the works ascepted at Benares. 


at ds be so, it follows that, even if the above-mentioned 
| Cases were correctly decided, they are by no means conclusive on 
» the present question. The decision of the High Court. of 
r Caleutta, in so far as it confirmed the title of the purchaser of 
the Government Promissory Notes, might have been rested on 
— the general law relating to the transfer of negotiable paper, and 
- "hat case, so far as it involved the question now under considera- 
+e z tion, and the case in the Second Volume of Moore's Indian 
be eal Cases, were determinable by the law of Mithila; the 
two enses in the High Court of Bombay, and the Case, No. VU, 
at p. 46 of the Second Volume of Macnaghten’s “ Hindu Law,” 
[NET decided aceording to the peculiar Jaw of the Bombay 
i including the Mayükha; and those at Madras 
acgording to the law of that Presidency. None of them necessari- 
ee a case to b^ decided accor: ling to the law of Lenares. 










































How then does the lw stan! independently of these 
| decisions 

The startling diferencas of opinion amongst the Pundits 
"that the question cannot be taken to be clearly settled by 
the authorities accepted at Benares 

The text of the Mitáeshará on which, a3 has already been 
shown, the appellant must main'y rely, is the second paragraph 
of section XI of chapter TI, which includes “property which 
Ee may: have acquired by inheritance " in the enumeration of 
men's peculiar property- These words make no distinction 
movable and immovable property; yet it 1s settled, 
| all question, as we have already stated, that the 1m- 
ble property which a woman inherits from her husband 
be disposed of by her, and does not pass as her stridhun. 
legit inference from this seems to be, that neither 
| Eom property inherited from her husband 
Sy part of a woman's peculii or etiidhun. Sir William 
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ases. H. Macnaghten, indeed, (^ Hindu Law,” Vol. I, p. 38), excludes 
, * from stridhwa all the different kinds of property enumerated 
in the last clause of the paragraph in question. 






p Le TE: 





On the other hand, it may be argued that the text is explicit ; 
that it includes under the head of s£iidhun all property inherit- 
ed from the husband; that from the fact of its inclusion the 
power of disposition over it is primd facie to be inferred; but 
that the right to alienate immovable property, whether inherited 
from the husband or given by him in his lifetime, having been 
taken away by positive texts, the distinction in this respect 
between movable and immovable property has arisen. 


This argument, however, would fail to show why immovable 
property, inherited from a husband, should not (and all the 
decided cases show it does not) descend as stridhwn ; but passes, 
on the widow's death, to the next kin of the husband. The truth 
seems to be, that the texts which restrict a woman's power of 
disposition over immovable property given to her by her 
husband in his lifetime, are different from those which both 

a "restrict her power over immovable property inherited from her 
husband, and regulate the course of devolution. 


To the former class belongs the text of Narada: “ Property 
given to her by her husband through pure affection, she may 
enjoy at her pleasure after his death, or may give it away, 
except land or houses”; and the text of Katyáyana: “What a 
woman has received as a gift from her husband she may dispose 
of at pleasure after his death, if it be movable; but as long 
as he lives, let her preserve it with frugality.” To the second 
class belongs the text of Katyáyana, on which the judgment 
under appeal so much proceeds, viz., " The childless widow 
preserving inviolate the bed of her lord, and strictly obedient 
to her spiritual parents, may frugally enjoy the estate or 
property until she die ; after her the legal heirs shall take it.” 
We take these texts as rendered by Colebrooke, Dig., Vol. III, 
p. 575 and 576. 

It is impossilve to deny, as will be seen on reference to the 
Digest, that there has been a gonsiderable conflict of opinion 
amongst the commentators coneerning the texts. The better 
opinion, however, seems to be, that they relate to different 


TE subjects. 
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Again, the latter text certainly includes both movable and 
immovable property; and it seems to be only by reason of 
confounding the law as to property given by, with that relating 


to property inherited from the husband, that the words “after 
her the legal heirs shall take it” can be restricted to the im- 
movable portions of the husband's estate. The preponderance 
ofauthority is certainly in favour of the proposition that, whether 
the widow has or has not the power to dispose of inherited 
movables, they, as well as the immovable property, if not 
disposed of, pass on her death to the next heirs of the husband, 
It is also worth remarking, that the doctrine that property 
inherited from her husband forms part of a woman's. stridhwn 
receives no countenance from two of the treatises current in 
other Schools which are supposed to recognize the widow's 
power to dispose of movables so inherited, Both the Vivada 
Chintámani and the Mayukha confine stridhum within the 
definitions of Menu and Katyáyana, They exclude property 
inherited, and the other acquisitions which are. comprehended 
in the last clause of the paragraph in the Mitácshará, but are 


excluded by Sir W. Macnaghten. 


_ They have distinct chapters for “the separate property 


of women,” and " her right of succession toa husband who 


leaves no son.” The Vivada Chintámani expressly says (p. 
262), that the text of Katyáyana does not refer to the peculiar 
property of a woman; and although it cites from  Katyáyana, 


"Let a woman on the death of her husband enjoy her husband's 


property at her discretion,” and explains "that this refers to 
property other than immovable," it also, at page 292, quotes 
from the Mahábhárata: “For women the heritage of their 
husbands is pronounced applicable to use. on 
nny nccount make waste of their husbands’ wealth ;" to which 
it adds, by way of explanation, * Here waste means sale and 
gift at their own choice.” (See Vivada Chintámani, pp. 256 
and 266, and Mayukha, pp. 84 and 78). 

Another argument against including the weztlth inherited 
from her husband in a woman's stridhun, as defined by the 2nd 
clause of the 11th section of the 2nd chapter of the Mitácshará, 
may be derived from the clauses 11 to 25 (both inclusive) of 

the same section. These declare the husband to be, in default 


Let not women 


b *» 
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of the issue, the heir to * the whole property as before described, 

* cl. 1L" "This is intelligible, if the words * property which she 
may have acquired by inheritance," in the second clause, are 
considered to be property inherited im her husband's lifetime, 
or from some persons other than him. 





The reasons for the restrictions which the Hindu Law 
imposes on the widow's dominion over her inheritance from her 
husband, whether founded on her natural dependence on others, 
her duty to lead an ascetic life, or on the impoliey of allowing 
the wealth of one family to pass to another, are as applicable 
to personal property invested so as to yield an income as they 
are to land. The more ancient texts importing the restriction 
are general. lt lies on those who assert that movable property 
is not subject to the restriction to establish that *xception to 
the generality of the rule. The diversity of opinion amongst 
the Lenares Pundits is sufficient. to show, that the supposed 
distinction between movable and immovable property is any- 
thing but well established in that School. And the ananimous 

. judgment of the five Judges of the Sudder Court, supported 
hy the opinion of the Court Pundits, has, in this case, ruled 
that the distinction does not exist, Such a judgment ought 
not to be lightly over-ruled. 


Their Lordships, therefore, have ccme to the conelusicn 
that, according to the law of the Eenares School, notwithstand- 
ing the ambiguous passage in the Mitáeshará, no part of her 
husband's estate, whether movable, or immovable to which a 
Hindu woman sueceeds by inheritance, forms part of her 
stridhwn or particular property ; and that the text of. Katyána, 
which is general in its terms, and of which the authority is 
undoubted, must be taken to determine— first, that her power 

e of disposition over both is limited to certain purposes ; and, 
secondly, that on her death both pass to the next heir of her 
husband. They have already stated the grounds on which they 
think that the cases decided in India are not necessarily in 
conflict with thpse conclusions, $f is unnecessary for them 
to express any opinion touching the correctness of these 
decisions; except that, in so far as they proceed—as that in 
the High Court of Calcutta unquestionably does in part 
proceed—on a different construction of the passage in the 
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Mitacshará, they cannot be supported on that particular 
ground. f 


Their Lordships have now to consider, whether the effect of 


the so-called partition wasto give Doola Baee any power of 


disposition over her share which she would not otherwise have 


had. 


The ease is wholly distinguishable from those in which a 
widow, having a right to an ascertained share upon a partition 
with coparceners, who have an absolute interest in their shares, 
is put by them into possession of that share. In such ease it 
may be a question, whether her interest does not become abso- 
lute; though in a case coming from Lower Bengal the contrary 
was decided by this Committee on an appeal from the Supreme 
Court of Calcutta. But here the so-called partition was between 
two widows, each having the limited interest of a Hindu widow in 
her husband's estate. It does not appear that it was made at 
the suit or on the application of either. It was made by order 
of a Judge who, in the particular proceedings (one under Act, No. 


XEX of 1841), had no jurisdiction to determine questions of title > 


T 


and who could only deal with the right to possession. It is 


difficult to sge how such a partition could enlarge either widow's 


estate, so as to give her a disposition which she would not other- 
wise have had against the next heirs of her husband. 

It may be said, that the question here is only, whether the 
respondent has not, by her partition, lost her right by survivor- 
ship. There is, however, no proof of any contract to make a 
partition, and, as part. of that contract, to release the rights of 
aurvivorship, supposing it to have been competent to the widows 
to enter into such a contract. There was, as has already been 
shown, no jurisdiction in the Court to make a complete partition 
in invitam. The transaction seems to have been merely an 


arrangement for separate possession and enjoyment, leaving the 


title to each share unaffected. The acquiescence of the widows 
in the Judge's proceedings cannot have done more than bind 
each not to disturb the other's possession. ; 

If this be so, it follows that the opinions of those Pundits 
which were given in favour of the appellant, on the assumption 
ofacomplete and regular partition, lose much of their power. It 
dives also, that the case of the respondent is ‘stronger than 1t 
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would have betn had she claimed merely as next heir to her 

- husband in succession to Doola Daee. For the estate of two 
widows, who take ther husband's property by inheritance is one 
estate. The right of survivorship is so strong that the survivor 
takes the whole property, to the exclusion even of daughters of 
the decensed widow (1). They are, therefore, in the strictest 
sense, coparceners, and between undivided coparceners there can 
be no alienation by one without the consent of the other. And, 
accordingly, this case might have been decided in favour of the 
respondent on this ground alone. 


Upon the whole, then, thcir Lordships are of opinion, that 
the decree under appeal is substantially right, and ought to be 
affirmed. Considering, however, that what has here been decided 
in respect to Doola Paee's interest is equally applicable to that 
of the respoadent, and that the latter is said to have assumed a 
power of disposing of her own share, they think it may be well 
to insert in the decree a declaration, that the property recovered 
by the respondent is to be possessed and enjoyed by her as a 
widow of a Hindu husband dying without issue, in the manner 
prescribed by the Hindu Law, Their Lordships will humbly 
recommend Her Majesty, with that variation, to confirm the 
final decree of the Sudder Court of Agra. The appellant must 
pay the costs of this appeal 


Appeal dismissed with costs, 


Norr.—This case establishes that, according to Benares School of Hindu 
Law governed by the Mitakshara no part of her husband's estate, whether 
movable or immovable, to which a Hindu widow succeeds by inheritance forms 
part of the sfridhun or peculiar property, so that she takes only a restricted estate 
and her power of disposition is accordingly limited. It also follows that on 
her death, the estate passes not to the heirs of ber own peculiar property, but 
to the heirs of her husband The result, therefore, is that the discussion 
contained in the Mitakshara, wherein the author maintains that the expression 
'atridhun' has no technical meaning, but should be deemed to include pro» 
perty, inherited by a femalo, as well as other descriptions of property specially 
enumerated as such, can have no practical effect given to it, since it neither 
affects the right of alienation nor controls the line of succession. "The rule 
laid down in this ease has been extended tf other females. Accordingly the 
daughter has been held to take a restricted estate in property inherited from 
her father (Chotay Lal v. Chunnoo Lal, I. L. R., 4 Cal, 741); a similar rule 
kas been laid down in the case of a mother inheriting from her son (J — 
AD W. D. Maovaghten’s “Hindu Law,” pe 38. pote le sc 
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THE COLLECTOR OF MADURA . 


i 
MOOTTOO RAMALINGA SATHUPATHY.* 
[Repgrted in 12 Moo, I. A., 397; 10 W. R., P. C., 17.) 

Their Lordships’ reserved judgment was pronounced 
by 

Sır James W. CoLviILE :— The principal question raised by 
these appeals is the validity of an adoption made by the widow 
of the last male zemindar of Ramnad. 


His title to that zemindary, which is of great extent, and, 
like many of the large semindaries in the south of India, in 
the nature of a Raj, or Principality, descendible to a single 
heir, was thus derived. In 1795, the then zemindar, Moottoo 
Ramalinga Sathupathy, having rebelled against the Government 
of the East India Company, was deprived of his cemindary, 
which in the month of July in that year was granted to his 
sister, Ranee Mangalaswara Natchear. Her title was confirmed 
by a formal Sunnud, executed on the 22nd of April, *1803, by 

rd Clive, the then Governor of Madras, which granted the 
cemindary to her, her heirs, successors, and assigns. She was 
married to Ramasamy Taver, who died some time between 1797 
and 1804; and in the latter year, Ranee Mangalaswara Nat- 
chear, then a widow, and professing to act under a written 
agreement between her and her late husband, adopted one 
Annasamy, his nephew, whose title she afterwards confirmed 
by a will executed on the 11th of April, 1807, She died in 
that year, and was succeeded by Annasamy. He had seven 
wives, of whom only his chief wife, Mootoo Veroyee Natchear, 
and the appellant, Ranee Kunjara, need be mentioned, but 
had no male issue by any of them. And on the 26th of 
January, 1820, he adopted a son, Ramasamy, who was the 
natural brother of Mootoo Veroyee Natchear, and, by a testa- 
mentary instrument of that date, confirmed that adoption, 
stating it to have been made “by himself and his chief wife 
Mootoo Veroyee Natchear unanimously." He died in February, 

*Present:—The Right Hon. Lonp Wesrnuny, the Right Hon. Lorp 


RowrLuy (Master of the Rolls), the Right Hon. Sim James WILLIAM CorviLX, 
and the Right Hon. Sm EDWARD VAUGHAN. WILLIAMS, 


Assessor :—The Right Hon, Sm LAWRENCE Prev. 
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1820, and was succeeded by Ramasamy, who died in 1830, 
without male i issue, but leaving a widow, the respondent, Ranee ` 
Parvata Natchear, and two infant daughters, Mangalaswara 
and Dorarajah surviving him. It is unnecessary to notice the 
unsuccessful suits by which the titles of Annasamy and Rama- 
samy were impeached during their lives, though some of the 
proceedings in them help to swell the voluminous record before ` 
their Lordships. The title of Ramasamy to the zemindary, 
as stated above, is the common ground of all the parties to this 
litigation, and, on the consideration of these appeals, must be 
taken to be incontestable. 

On the death of Ramasamy, without male issue, his success- 
or in the zemindary, according to the course of succession 
ab intestato, was his «idow. He had, however, two days before 
his death, addressed to the Collector, as the representative of 
Government, the «rei of the 19th of April, 1830. In that 
document, after stating that he was suffering from small-pox, 
and that the issue of his illness was uncertain, he expressed 


himself as follows:—‘I have made an arrangement that my" 


mother, Ranee Mootoo Veroyee, who is my guardian in every 
respect, and who holds chief right to this zemindary, should 
enjoy this zemindury and all other things; pay peishkist to 
the Cirkar; maintain my royal wife, my daughter, Mangalas- 
wara, of five years old, and her younger sister, a small child ; 
and when these children shall attain their proper age, to make 
an arrangement with regard to their right to the semindary, 
and continue the same; that my natural brother, Mootoo Chella 
Taver, should manage the affairs of the cemindary until my 
children shall attain their proper age; and I have issued 
necessary orders for the strict observance of the above 
arrangement.” 

The affairs of the zemindary seem to have been managed 
under this arrangement between 1830 and 1840. The res- 
pondent, Ranee Parvata Natchear, is said to have been herself 
very young at the date of her husband's death ; her children 
were infants; and the mothey-in-law was probably the only 
member of the family with any capacity for business. In 1840, 
Magalaswara, the daughter of Ramasamy, who had previously 
been married, died after giving birth to a male child, who did 
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1868. not survive her. About that time differences arose between 
‘Phe Collector of “Ranee Parvata Natchear and her mother-in-law who appears 
* to have set up some claim to the zemindary in her own right. 


Moottoo Ramalinga The Boagd of Revenue, acting as court of Wards, intervened ; 
appointed, in April, 1840, Ranee  Parvata — Natchear 
guardian of Dorarajah, her infant daughter, in the place of 
"Mootoo Veroyee; and assumed the management of the estate, 
treating apparently Dorarajah as defucto zemindar, either by 
virtue of the arzi executed by Ramasamy, or by reason of 
Ranee Parvata Natchear's waiver of her rights in favour of 
her infant daughter. 


Dorarajah died on the 24th of September, 1545. She had 
previously been married, and having no children, attempted on 
the day before her death, to adopt asasona child, named, 
Anandai. By the document, called her will, she declared, how- 
ever, that this person would only be entitled to the zem indary 
in succession to her mother, Ranee Parvata Natchear, whom she 
calls * the chief heiress to the zemindary. This adoption was 

— "communicated to the Collector by a letter of the 23rd of 
September, 1545, but was treated by him as invalid under the 
95th section of Mad. Reg. V of 1804, because made by a 
disqualified landholder without the consent of the Court of 
Wards. The right of Ranee Parvata Natchear to the 
semindary, as heiress either to her husband or to her 
daughter, was, therefore, recognized by the Revenue author- 
ities who, in April, 1840, put her in possession of it as a quali- 
fied proprietor, and relinquished the management of it to her. 

In the meantime, and ever since 1840, Mootoo Veroyee had 
been engaged in active litigation with Ranee Parvata Natchear 
and others for the enforcement of her alleged rights to the 
zemindary. The proceedings in her last suit are set forth in 
the record. For the most part they have no bearing upon any 
of the questions which their Lordships have now to determine ; 
and it is unnecessary to notice any of them, except the supple- 
mental rejoinder,, which was filed bys Rance Parvata Natchear 
on the 6th of March, 1846 ; and the Razenamah, or agreement of 
compromise, by which ihis litigation was terminated on the 
26th of February, 1847. In the former Ranee Parvata 

. Natchear asserted, apparently for the first time, a right to 
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adopt a son to her husband, either under an alleged authority 


from him, in the event which had happened, of both his 


daughters dying without issue, or under the more general 
power of adoption which is disputed on these appeals. Py the 
latter, Mootoo Veroyee, in consideration of the provision made 
for her and her foster-son, Sevasamy, declared that Ranee 
Parvata Natchear might thenceforward enjoy the zemindary 
for ever; and, besides, might adopt a son at her pleasure, as 
specified in the supplemental rejoinder. 


It is clear, therefore, that whatever obscurity and confusion 
there may be in the history of the zemindary and its manage- 
ment between the death of Ramasamy in 1830, and the month 
of May, 1847, Ranee Parvata Natchear was at the last-mention- 
ed date in undisputed possession as  zemindar of Ramnad, 

In that state of things she made the adoption which is the 
subject of the present dispute on the 19th of May, 1847, she 
gave notice to the Collector of her intention to adopt her sister's 
younger son, and invited him to be present at the ceremony. 
On the 24th of the same month she formally adopted the 
respondent, Ramalinga. It is admitted that all the requisite 
ceremonies were duly performed, and that the adoption cannot 
be impeached, except on the ground of the insufficiency of her 
power to make one. The Board of Revenue, by an Order, dated 
the 10th of March, 1849, declared that the adoption was invalid, 
and that on the death of Ranee Parvata Natchear the semin- 
dary would escheat to Government, On the 23rd of July, 
1855, the Madras Government set aside this order, ard 
determined to recognize the adoption until it should be 
declared invalid by a decree of a Civil Court. But on the 29th 
of October, 1855, the same Government cancelled its 
former order, and confirmed the order of the Board of 


f Revenue of the 10th of March, 1849; and caused this, its final 


determination, to be intimated to Ranee Parvata Natchear 


| through the Collector, by a letter dated the 15th of Novem- 


ber, 1855. : 

‘The first of the suits out of which these meals arise (No. 3 
of 1856) was instituted in that year by Ranee Kunjara, claim- 
ing, as the last surviving wife of Annasamy, and her daughter 
Mangalnawarn, aganit Ranea Parvata Natchear alone. They 
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1868. A impeached the validity of the adoption, insisted that on Ranee 
The Collector of | Parvata Natchear's death Ranee Kunjara, as the next in succes- 
| sion, would be entitled to the zemindeary and claimed main- 
tenancee in the meantime. Ranee Parvata Natchear, by her 
answer, alleged that Ranee Kunjara was not the wife but the 
concubine of Annasamy and could have no title to the 
zemindary. Various persons afterwards intervened under 
different titles, and were all by supplemental plaint, made 
parties-defendants to this suit. But none of them, except the 
respondent, Ramalinga, and the Collector are parties to these 
appeals, or have any interest therein. 


rr. 
Moottoo Ramalinga 
thy. 


The second of the two suits (No. I of 1860) was brought, in 
February of that year, by the respondent, Ramalinga, who had 
then attained his majority, against Ranee Parvata Natchear 
and the Collector. Against the latter it sought to have the 
before mentioned Order of intimation of the 15th of November, 
1855, set aside as illegal ; and against the former it prayed that 

e immediate possession of the cemindery might be adjudged to 
the respondent, Ramalinga. 


The second suit was the first heard, and by his decree, dated 
the 18th of March, 1861, the Civil Judge ordered that the order 
of the Collector of the 15th of November, 1855, and his orders 
to certain subordinate officers therein referred to, should be can- 
celled ; and that, as he had failed to establish any right to the 
estate, or to invalidate the acts of. Ranee Parvata Natchear in 
respect to it, he should abstain from all further mterference ; 
and that Ranee Parvata Natchear, subject to the provisions of 
Hindu Law, and Section 8 of Mad. Reg. XXV of 1802, might, 
without the previous consent of the *olleetor, or of any other 

- authority, assign and transfer to the plaintiff (the respondent, 
Ramalinga), or whomsoever she might think proper, by sale, 
gift, or otherwise, her proprietary right in the Ramnad Zamin- 
dary. The decree further declared, that it was to be without 
prejudice to the Collector's right tq bring a regular suit for the 
estate, if he conceived that the Government had a superior title 
to the party in possession, but it prohibited him from sum- 
marily seizing it as an escheat whilst there were heirs. 


x . The decree, made by the same Judge in the first suit, bore 
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l | HINDU LAW. 161 
date the 12th of April, 1861. It found that Rance Kunjara 1868. 
— Natchear was one of the wives of Annasamy, but that as such" — The Collector of 
| she had no right to succeed to the estate after Ranee Parvata Merc 


a Natchear, being only her step-mother and, therefore, excluded — Ramalings 
from inheriting : it further decreed that the zemindar of Ramnad, iode nd 
for the time being, should pay to the plaintiffs (the appellants, 
Ranee Kunjara Natchear and her daughter) maintenance 
at the rate of Rs, 400 per mensem, with the arrears of such 
maintenance from the date of the institution of the suit, 


Against the first of these decrees the Collector, and against 
the second, Ranee Kunjara and her daughter, appealed to the 
High Court .of Madras; and on the 26th of March, 1863 that , 
Court made an Order on both appeals, whereby it directed the 
Civil Judge to try the following issue :—"Was the adoption 
made with the authority of Mootoo Veroyee, widow of Annasamy, 
or with that of any others of the kindred of the late zemindar, 
- Ramasamy, in whose behalf the said adoption was made ?” It 
further gave certain directions as to the evidence to be produced 
on the trial of the issue. Tbe 


This issue was accordingly tried on the Ist of September, 
1863; and the findings of the Civil Judge were in effect, that 
the consent of Mootoo Veroyee, and of all the then surviving 
kindred of Ramasamy, had been obtained to the adoption. 
Against this finding the Collector, as well as Ranee Kunjara 

> and her daughter, again appealed tothe High Court, which 
Court, on the 17th of November, 1864, after two hearings, pro- 
nounced an elaborate judgment in favour of Ranee Parvata 
Natchear’s right to adopt, and her exercise of it in the particular 
ease and in doing so the Court came to the following con- 
clusions :— 

. First, that the widow of the late zemindar had made a valid 
adoption ; that there was no doubt that it was made with the 
assent of the majority of her husband's sapindas; and that 
though it might be doubtful, whether the Civ i| Judge was 
right, there were not sufficient grounds for saying that he was 
wrong, in thinking that all the sapindas then living had been 
proved to have assented. 





_ Second, that, considering the extent of the property and à 


21 
Io 





E 










- AES. = 
m R SN 
pe, Ss ix a 
£f X 1 
CENT: 


v 
er 
—— — 
RAL LIBRARY DO 
— ECT S OBTER 
- 





SELECTION OF LEADING CASES. 


H J rS " E : 
the fact that she was the last surviving widow of the zemindar 


' Annasamy, Ranee Kunjara was entitled to a more liberal 


maintenance than that awarded by the Civil Judge; and that 
such maintenance should be at the rate of Rs. 10,000 per annum. 
Subject to that modification, the decrees below were affirmed, 
and the appeals dismissed without costs. 

From the decrees drawn up in conformity with this judg- 
ment, the following appeals have been presented, vis :— 


First, an appeal by the Collector, impeaching the validity 
of the adoption, and also objecting to so much of the decree 
of the 18th of March, 1861, as declared, or implied, that Ranee 
Parvata Natchear had power to alienate or affect, the semin- 
dary beyond her life-interest. 


Secondly, an appeal by Ranee Kunjara and her daughter, 
also impeaching the adoption; and further objecting to the 
decree of the 12th of April, 1861, in so far as it declared that 
Ranee Kunjara had no right of succession to the zemindary, 


Thirdly, a cross-appeal by Ranee Parvata Natfhear and 
Ramalinga, objecting to the maintenance awarded by the High 
Court as exorbitant ; and insisting that the decree of the Civil 
Judge ought not to have been varied in that respect, 


All these appeals have been heard together; and their 
Lordships have now to dispose of them. 


The principal contest has been upon the broad and general 
question, whether by the Hindu Law as current in. what ts 
known as the Dravida Country (wherein Ramnad is situate,) 
a widow can adopt a son to her husband without his express 


authority? And if sò, by whose assent that defect of authority 
must be supplied * 


Their Lordships think it will be convenient to consider in 
the first place how this question really stands upon the authority 
of Mr. Colebrooke and Sir Thomas Strange. 


Mr. Colebrooke's note on the Mitacshara (Chap I, Sec. XI, 
Art. 9), which has been much discugsed, clearly involves three 
propositions : First, that the widow's power to receive a son 
in adoption, subject to some conditions, is now ndmitted by all 
the Schools of Hindu Law except that of Mithila. Second, 
that the Bengal (or Gaura) School insists that the widow must 
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have the formal permission of her husband in his lifetime. —— 
Third, that some at least of the other Schools admit the adop-* The Collector of 
tion to be valid, if made,by the widow with the assent of her Mrz 


husband's kindred. The first two propositions are admitted; Mogttoe Ramalinga 


Sath hy. 
but it has been argued for the appellants, that on the true MEUM 


construetion of this note, Mr. Colebrooke's authority for the 
last proposition is limited to the Mahratta School, in. which the 
treatise called “The Muyookha" is the predominant authority. 
Balam-Bhatta, however, whom he cites as an authority for a 
power of adoption in the widow wider even than that expressed 
in the third proposition was a commentator of the Benares 
School And the several notes of Mr. Colebrooke, at pp. 92, 
96, and 115 of the second volume of Strange's "Hindu Law," 
seems to their Lordships to show, conclusively, that he consi- 
dered the doctrine embodied in the third. proposition to be com- 
mon to the followers of the Mitacshara in the Benares as well as 


in the Mahratta School, and as such to be receivenble as the law 


current in the Zillah Vizagapatam, which lies within the nor- 
thern, or Andra Division of the Dravida Country. = 

Again, Sir Thomas Strange's statement of the law in his 
work Vol. I p. 79, is clear and unambiguous. He says: “equally 
loose is the reason alleged against adoption by a widow, since 
the assent of the husband may be given, to take effect (like a 
will) after his death; and, according to the doctrine of the 
Benares and Maharashtra Schools, prevailing in the Peninsula, 
it may be supplied by that of his kindred, her natural guardians : 
but it is otherwise by the law that governs the Bengal Pro- 
vinces.” 

Their Lordships entertain no doubt, that the term, “the 
Peninsula.” as used here, and other passages by the same author 
denotes that part of India which is south of the line drawn . 
from Ganjam to the Gulf of Cambay, and includes the whole of 
Dravida District. The learned Counsel for the appellants, how- 
ever, appeal from Sir Thomas Strange as a text-writer to Sir 
Thomas Strange as a Judge, and cite his die tum in. Veereper- 
mall Pillay v. Narvain Pilla uy (1) as opposed to this passage 
In that case, Sir Thomas Strange, after citing the text of V salehta. 
says: “ Hence it may be inferred, what appears confirmed by 

(1) | Strange Mad. Cases, pp. 103 & 121. 
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| 1808. opinions of living Hindu lawyers, and by every case of the kind 
Tbe Collector of * we are acquainted with, that the consent of the husband is in- 
| — dispensable to adoption into his family." But this passage does 
ERE not alter the view which their Lordships have already expressed 
as to the effect of the matured authority of Sir Thomas Strange. 
The precise question which is now under consideration, was not 
in issue in that ense, where there was a written authority from 
the husband, and where the real issue was, whether the widow 
could adopt a boy not designated in that written authority. 
Again, the ease was decided in 1801, at a time when the ancient 
authorities of Hindu Law were far less accessible to a Euro- 
pean Judge than they have since become. And Sir Thomas 
Strange, in his work composed twenty years later, “says of this 
very case of Veerupermall Pillay v. Narain Pillay (1), that it 
was discussed on comparatively imperfect materials; that the 
publie was not then possessed of the extensive information 
contained in Mr. Colebrooke's translation on the Law of Inheri- 
tance, and the treatise on adoption since translated by Mr. 
sutherland, to say nothing of the MSS. materials lhat came 
subsequently to his own hands, and which had contributed 
largely to every chapter of his work. "There can, therefore, be 
no doubt but that the passage in his book contains the matured 
opinion of Sir Thomas Strange, and that it must be treated as 
an authoritative declaration of that opinion controlling his 
dictum in Veerapermall Pillay v. Narain Pillay (1). 


Having thus ascertained what was the opinion of two of 
the highest European authorities upon this question of the 
Hindu Law current in the South of India, their Lordships have 
next to consider, whether any sufficient reason has been assigned 
for treating that opinion as unfounded, 


The remoter sources of the Hindu Law are common to all 
the different Schools. The process by which those Schools 
have been developed seems to have been of this kind, Works 
universally or very generally received became the subject of 
subsequent commentaries, The commentator put his own gloss 
on the ancient text; and his authority having been received 
in one and rejected in another part of India; Schools with 
conflicting doctrines arose. Thus the Mitacshara which 

(1) 1 5trange's Mad. Cas., 91. 
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is universally accepted by all the Schools, éxcept that of 


received also as of high authority, yielding only to the Dayabhaga 
in those points where they differ, was a commentary on the 
Institutes of Yajnawalkya ; and the Dáyabhága, which, wherever 
it differs from the Mitáeshará, prevails in Bengal, and is the 
foundation of the principal divergences between that and the 
other schools, equally admits and relies on the authority of 
Yajnawalkya. In like manner there are glosses and commen- 
taries upon the Mitácshará which are received by some of the 
Schools that acknowledge the supreme authority of that 
treatise, but are not received by all This very point of the 
widow's right to'adopt is an instance of the process in question. 
| All the Schools accept as authoritative the text of Vasishta, 
which says, “Nor let a woman give or accept a son unless with 

the assent of her lord.” But the Mithila School apparently 

aN takes this to mean that the assent of the husband must be 
given at the time of the adoption, and, therefore, that a 


Dattaca form, at all. The Bengal School interprets the text 
as requiring an express permission given by the husband in 
his lifetime, but capable of taking effect after his death ; whilst 
the Muyookha and Koustubha treatises, which govern the 
Mahratta School, explain the text-away by saying, that it 
applies only to an adoption made in the husband's lifetime, 
and is not to be taken to restrict the widow's power to do that 
which the general law prescribes as beneficial to her husband's 
soul. Thus upon a careful review of all these writers, it 
appears, that the difference relates rather to what shall be 
taken to constitute, in cases of necessity, evidence of authority 
from the husband, than to the authority to adopt being inde- 
pendent of the husband. 


| 


The duty, therefore, of a European Judge who is under 
the obligation to administer Hindu Law, is not so much to 
inquire whether a disputed doctrine is fairly deducible from 
the earliest authorities, as to ascertain whether it has been 
received by the particular School which governs the district 
| with which he has to deal, and has there been sanctioned by 
usage. For, under the Hindu system of law, clear proof of 
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usage will outWeigh the written text of the law, The respon- 


The Collector of -dent, Ramalinga, insists that, tried by either test, the propo- 


Madura 
"^. 
Moottoo Ramali 


sition for which he contends, will be found to be correct. 


The, industry and research of the counsel in the Courts 
below have brought together a catena of texts, of which many 
have been taken from works little known, and of doubtful 
authority. Their Lordships concur with the Judges of the 
High Court in declining to allow any weight to these. But 
the highest European authorities, Mr. Colebrooke, Sir Thomas 
Strange, and Sir William Macnaghten, all concur in treating 
as works of unquestionable authority in the South of India the 
Mitácshará, the Smriti-Chandrika, and the Madhavyam, the 
two latter being as it were, the peculiar ‘tredtises of the 
Southern or Dravida School. Again, of the Dattaca-Mimansa 
of Nanda Pandita, and the Dattaca-Chandrika of Davanda 
Bhatta, two treatises on the particular subject of adoption, 
Sir William Macnaghten says that they are respected all 
over India; but that when they differ, the doctrine of the 
datter is adhered toin Bengal and by the Southern Jurists, 
while the former is held to be the infallible guide in the Pro- 
vinces of Mithila and Benares. The Dattaka-Mimansa, by the 
author of the Madhavyam is also recognized asof high authority 
in the South of India by Mr. Ellis in his note at page 168 of 
the second volume of Strange’s "Hindu Law." 

Of these treatises, the Mitáeshará is silent on the point in 
question. The Dattaka-Mimansa of Nanda Pandita (Sec. 1, 
Arts. 15 to Art. 18, and Arts. 27 and 28) is opposed to the 
respondent's view of it; but it seems equally opposed to an 
adoption by a widow, under any circumstances. The Dattaka- 
Chandrika (Sec. 1, Art. 31 and arts, 32) allows a widow to give 
a son in adoption where her husband has not forbidden her to 
do so, implying his assent from the absence of prohibition. The 
Simriti-Chandrika also permits a mother to give her son, if she 
be authorized to do so by an independent male. And it is 
argued, that what these last two authorities lay down 
concerning a widow's right to give, must, by parity of reasoning, 
be taken to be laid down concerning her right to receive a son 
in adoption. The Madhavyam (if that term is confined to the 
Parasara Madhavya, and does not embrace all the works of 
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Vidya Narainsamy) seems also to contain no diret determina- 1868. 
tion of the point in question ; but the Dattaka-Mimansa of that * The — at 
author clearly and explicitly declares the right of the widow to — 


adopt with the authority of her father-in-law, and whatever — Ramalinga 
other kinsmen of her husband may be comprehended under the (Caii ^ 

et cetera. It cannot, therefore, be said, that the proposition 

laid down by Mr. Colebrooke and adopted by Sir Thomas 

Strange, is not supported by at least one of the original treatises 

of undoubted authority in Dravida. The Dattaca-Mimansa of 

Sri Rama Pandita, who is stated by the Judges of the High 

Court to be an authority very generally cited in the South of 

India, also confirms the proposition. 


Their Lordships have excluded from their consideration of 
what is the positive law of the Dravida Country the peculiarity 
ot the Mahratta Treatises (the Muyookha and Kaustubha), and 
also the Viromitrodaya, which isa treatise of especial authority at 
Benares. It must, however, be admitted that the fact of the 
reception of the doctrine in question by Schools so closely allied 
to that of Drávida is in favour of the hypothesis that it also 
obtains in the latter, and strengthens the authorities which - 
directly support that hypothesis. 


The evidence, that the doctrine for which the respondents 
contend has been sanctioned by usage in the South of India, 
consists partly of the opinions of Pundits, partly of decided 
cases. "Their Lordships cannot but think that the former have 
been too summarily dealt with by the Judges of the High Court. 
These opinions, at one time enjoined to be followed, and long 
directed to be taken by the Courts, were offic ‘ial, and could not 
be shaken without weakening the foundation of much that ts 
now received as the Hindu Law in various parts of British 
India, Upon such materials the earlier works of European 
writers on the Hindu Law, and the earlier decisions of our 
Courts, were mainly founded. The opinion of a Pu ndit which 

is found to be in conflict with the translate “i works of authority 
may reasonably be rejected ; but those which are consistent 
with such works should be accepted as ev ridenc e that the doc- 
trine which they embody has not become obsolete, but is still 
received as part of the customary law of the country. A consi- 
derable body of these futwas, or opinions, is collected in the 


165 


1868. 





SELECTION OF LEADING CASES. 


third part of what has been called throughout the argument in 


(00 āċ Å " +e 4 
The Collector of * this ease the “Green Books.” It is not’ necessary to consider, 


Madura 


Ramal 
Sathupathy. 


whether they can all of them be supported to the full extent of 
what they affirm. But they show a considerable concurrence of 
opinion, to the effect that, where the authority of her husband 
is wanting, a widow may adopt ason with the assent of his 
kindred in the Dravida Country. 


The decided cases, exclusive of those in the Bombay Presi- 
dency, which may be taken to be governed by the Muyookha, 
are certainly not many. But there is at least the case G. (a). 
decided by the late Sudder Court of Madras, and there are the 
French cases, which ought not, their Lordships think, to be 
wholly disregarded as recognitions of the law prevailing in the 
South of India. They are to be relied on in this case as afford- 
ing evidence of a long continued series of opinions officially 
given, and judicially received, which were adopted as the 
ground of decision, showing a continued and recognized 
existence of a doctrine, which suffices to remove .from the 
'pinions of the Pundits in this case every suspicion of being 
opinions given to support the interests or judgments of others. 
Against these authorities the appellants have invoked that of 
the case of Raja Haimun Chull Singh v. Koomer Gunshiam 
Singh (1). But what was, in fact, decided by the very guarded 
judgment delivered by the late Lord Wensleydale in that case ? 
It was that, according to the native text-writers—including 
probably Vasishta, certainly including the Dattaca-Mimansa of 
Nanda Pandita—the authority of the husband was requisite to 
a valid adoption ; that the strictness of the law had been in 
many districts, and particularly in the Mahratta States, relaxed 
or modified by local usage, but that it had not been established 
to their Lordships’ satisfaction that the relaxation had extend- 
ed to the particular District of Etawah, in upper India. Dis- 
claiming, therefore, the intention to decide what was the law in 
other parts of India, their Lordships held that they could not 
say that the law in that District did, not require the direction 
of the husband "in order to the valdity of an adoption, which 

it was necessary for them to ‘do in order to reverse the 


(a) Appaniengar v. Alemaloo Ammal, Mad, Sud. Dec., for 1858, pp. 5. 6. 
(1) 2 Kuapp's P.C. Cases, M3, 
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_ judgment of the Court below. It is clear that that decision 
was not intended to govern, and cannot be taken to govern,*a 


J ease arising in the South of India. 


Upon the whole, then, their Lordships are of opinion that 


there is enough of positive authority to warrant the proposition 


that, according to the law prevalent in the Drávida country, 
and particularly in that part of it wherein the Ramnad zemin- 
dary is situate, a Hindu widow, not having her husband's 
permission, may, if duly authorized by his kindred, adopt a son 
to him. And they think that that positive authority affords a 
foundation for the doctrine safer than any built upon specula- 
tion touching the natural development of the Hindu Law, or 
upon analógies, real or supposed, between adoptions according 
to the Dattaca form, and the obsolete practice, with which that 
form of adoption co-existed, of raising up issue to the deceased 
husband by carnal intercourse with the widow. It may be ad- 

initted that the arguments founded on this supposed analogy are 


- in some measure confirmed by passages in sev eral of the ancient 


treatises above referred to, and in particular by the Dattaga- 
Mimansa of Vidya Narainsamy, the author of Madhavyar ; but 
as a ground for judicial decision these speculations are im- 
admissible, though as explanatory arguments to account for an 
actual practice they may be deserving of attention. 


It must, however, be admitted that the doctrine is stated 
in the old treatises, and even by Mr. Colebrooke, with a degr e 
of vagueness that may occasion considerable difficulties and 
inconveniences in its practical application. The question, who 
are the kinsmen whose assent will supply the want of positive 
authority from the deceased husband, is the first to suggest 


itself Where the husband's family is in the normal c ndition 


of a Hindu family—+.e., undivided—that question is of com- 
paratively easy solution. In such a case the widow, under the 
law of all the Schools which admit this disputed power of 


adoption, takes no interest in her husband's share of the joint 


estate, except a right to maintenance. And though the father 

of the husband, if alive, might as the head of the family and 
the natural guardian of the widow, be competent by his sole 
assent to authorize an adoption by her, yet, if there be no father 
the consent of all the brothers, who, in default of adoption 
22 
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1868. would take the "husband's share, would probably be required, 
The Collector of | smce it would be unjust to allow the widow to defeat their 
* interest by introducing a new coparcener against their will. 
Eee a Where, however, as in the present case, the widow has taken 


by inheritance the separate estate of her husband, there is 
greater difficulty in laying down a rule. The power to adopt 
when not actually given by the husband, can only be exercised 
when a foundation for it is laid in the otherwise neglected 
observance of religious duty, as understood by Hindus. Their 
Lordships do not think there is any ground for saying, that the 
consent of every kinsman, however remote, is essential. The 
- assent of kinsmen seems to be required by reason of the 
presumed incapacity of women for independence, rather than 
the necessity of procuring the consent of all those whose pos- 
sible and reversionary interest in the estate would be defeated 
by the adoption. ln such a case, therefore, their Lordships 
think, that the consent of the father-in-law, to whom the law 
points as the natural guardian and “venerable protector" of the 
wylow, would be sufficient. It is not easy to lay down an 
inflexible rule for the case in which no father-in-law is in 
existence. Every such case must depend upon the circum- 
stances of the family. All that can be said is, that there should 
be such evidence of the assent of kinsmen as suffices to show, 
that the act is done by the widow in the proper and bond fide - 
performance of a religious duty, and neither capriciously nor from 
a corrupt motive. In this case no issue raises the question, 
that the consents were purchased, and not bond fide attained. 
The rights of an adopted son are not prejudiced by any 
unauthorized alienation by the widow which precedes the 
adoption which she makes; and though gifts improperly made 
to procure assent might be powerful evidence to show no 
adoption needed, they do not in themselves go to the root of 
the legality of an adoption. 


Again, it appears to their Lordships that, inasmuch as the 
authorities in favour of the widow's power to adopt with the 
assent of her husband's kinsmen proceed in a great measure 
upon the assumption that his assent to this meritorious act is 
to be implied wherever he has not forbidden it, so the power 
cannot be inferred when a prohibition by the husband either 
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has been directly expressed by him, or can be reasonably 1908; 
deduced from his disposition of his property, or the existente The Collector of 
of a direct line competent to the full performance of religious cem 
duties, or from other circumstances of his family which atford — — 
no plea for a supercession of heirs on the ground of religious 
obligation to adopt a son in order to complete or fulfil defective 
religious rites. 
Their Lordships, having thus stated the conclusions to 
which they have come upon the general question of law involved 
in these appeals, will now consider whether the High Court of 
Madras has correctly applied that law to the facts of the present 
case, 2 
They are of opinion, that both the Courts below were right 
in holding that the collateral kinsmen of Ramasamy were to 
be found in the Taver family, of which the printed pedigree 
forms part of the record. According to Hindu Law, Ramasamy 
was the son, though by adoption, of Annasamy ; and he again 
was the son, though by adoption, of the first Ramasamy, who 
was a Taver; and the heirs of Ramasamy, in the absence "of , 
decendants, were traceable upwards through these two persons, 
as if they had been his natural father and grand-father. "There 
is no ground for saying that this, the legal consequence of the 
successive adoptions, was affected by the assumption of the 
name of the Sathupathy, the family name of the ancient 
zemindars of Ramnad and of Mangalswara, the grantee of 
the zemindary. It is to be observed, however, that this | 
line affords none but very remote kinsmen, if their relation- 
ship to Ramasamy be calculated on the principle just 
stated. The nearest of them, Mootoosamy, would on that 
prineiple stand in a degree of relationship to Ramasamy 
which, according to the rule of the Mitáeshará (Chap. 2, sec. V., : 
Art. 6), would exclude him from the category of sapindas, and 
place him in that of samdnodacas, or those connected only by 
a libation of water and i Common family name, He WAS, 
however, the natural brother of Annasamy. and that circum- 
stance might strengthen his title to be considered, inthe ab- 
sence of nearer connections, the natural male pretector of 
Ramasamy's widow. Again, the person who really filled the 
office of protector, and that by the express appointment of 
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Ramasamy, was, up to the time of her quarrel with her 
daughter-in-law, Mooteo Veroyee. Nor is it by any means 
unusual in à Hindu family to find the mother-in-law occupying 
a position ,of considerable power and importance. Moreover, 
she was unquestionabiy the heir to the property next in suc- 
cession to Ranee Parvata Natchear, after the failure of Rama- 
sumys descendants It, therefore, appears to their Lordships, 
that in this state of the family the assent of Mootoo Veroyee, 
of Mootoosamy, and of the other persons who are proved beyond 


all question to have assented, was sufficient to ligitimate the 


adoption, even if the evidence has failed to prove the consent 
of the yet remoter kinsman, Ramrajah Taver. 


It has been argued, however, that even if this adoption would 
have been regular had Ramasamy died childless and intestate, 
his arsi relating to the management and descent of the semin- 
dary contains an indication of his intention that his daughters 
and their descendants should be his successors and representa- 
tives, which ought to be taken to imply a virtual prohibition 
of éhe act of adoption by his widow, Their Lordships cannot 
accede to thisargument. Ramasamy, no doubt, intended to be 
represented by his daughter's line, should that line continue. 
But he made no express provision for its failure, and the same 
reasons which justify a presumption of authority to adopt in 
the absence of express permission are powerful to exclude a 
presumptive prohibition to adopt, when on a new and unforeseen 
occasion the religious duty arises, His widow has not claimed 
a power to adopt, except on the happening of the contingency 
for which her husband omitted to provide. And her power so 
limited, not having been qualified by his disposition, must be 
determined by the general law. 

Another argument for the appellants was founded on the 
attempted adoption of a son, Annasamy, by Dorarajah. That 
person is not a party to either of these suits; he has not im= 
peached the adoption of the respondent, Ramalinga; he has, 
on the contrary, supported it as a witness Nothing decided by 
the decrees under appeal can prejudice his rights, if he has any, 
under an adoption which the Revenue authorities at the date of 
it seem to have treated as illegal, Their Lordships have not 
before them the necessary materials for determining, whether 
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wW int fact valid or invalid; or whether, if valid, 
it ea — at effect on the title of the respon- 
lr inga. In that § state of things neither of the present 
ts ca Ta be allowed to Annist on this — jus,tertii 


onse in so far a as AUS affirm, as between the KA 
is litigation, the validity of the adoption by Ranee 
rvati 2 the respondent, Ramalinga. 


“They ‘also think that there is no foundation for the other 
an Tocem taken by the Collector to the decree of the 
y E of March, 1861, on the ground that it asserts a power in 
n E e Parvata Natchear to alienate or affect the zemindari 
bey ond her life-interest. Her power of alienation is expressly 
statec to be “subject to the provisions of Hindu Law"; and the 
only object of that part of the decree was to affirm her right to 
Keroiae. that power within the limits prescribed by the Hindu 
free from the control of the Government orits Revenue 
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Their To bip are further of opinion that there are no 
A uda impeaching the decree of the 12th of April, 1861, in 
s0 far as it found that the appellant, Ranee Kunjara, stood in 
E the relation only of step-mother to Ramasamy, and, therefore, 
E | could have 1 no right to inherit his estate. They think, that this 
| — conclusion is supported by the will of Ranee Mootoo Veroyee, 
" | dated the 20th of January, 1820, which expressly states that 
| Ramasamy was adopted by Annasamy and Ranee Mootoo Vero- 
yee » unanimously. 
. Upon the cross-appeal their Lordships have only to observe 
th att | he quantum of maintenance is a question with which the 
Es s of India, having local knowledge, and being conversant 
with the habits of native families, are peculiarly competent to 
al wit th; ;and that strong grounds should be shown to justify any 
| erfer rence by this Committee with their discretion in that 
E eon their Lordships see no reason for questioning the 
oun is of the discretion exercised by the High Court of 


ee as in the present case. 
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Being, therefore, of opinion that the decrees under appeal are 
correct, and ought to be affirmed, their Lordships will humbly 
recommend to Her Majesty that the two appeals and the cross- 
appeal be each dismissed, with costs. 


Norr.— This case lays down that in the Dravida Country, in the Madras 
Presidency, the assent of the husband's kinsmen is a sufficient substitute for 
the authority of the husband to validate an adoption by the widow. What 
amounts to a sufficient assent must depend upon the circumstances of the 
family. Thus, where the widow i» a member of an undivided family the 
requisite assent must be sought within that family, and authority of separate 
kinsmen will not be sufficient. ( Kaghunadha v. Brojokishore, L. R., 3 1. A., 
154). Conscious exercise of discretion on the part of the kinsmen is necessary 
to constitute the requisite assent, so that assent obtained by a widow upon a 
false representation that she had received authority from her deceased husband 
in ineffectual to validate the adoption. (Koremabhdhi v. Rateamanjar. La R. 7 


I. A., 173) 
The case is also important as explaining the growth of the different Schools 
of Hindu Law. iN. 
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to the Full Bench under the following remarks :— 


Rn :—In this case plaintiff Nundlal (now deceased, 
in the » appeal by his widow) sued for the property 
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E s n oonath, his maternal uncle, on the allegation of a 


St iM Li Hogboonatk had a daughter, Koochilmonee, 
on her death one Suroop obtained Rughoonath's 
Nundlal sued Suroop for possession in Case No. 92 
gota decree and possession, but was dispossessed by 
E E indie Narain, a decree-holder, who sold the property in 
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sui dn ‘execution as that of his judgment-debtor, Suroop. 


Defendant, Suroop, denied that plaintiff ever was in posses- 
sic n, an d stated that Luckhee Narain’s decree against Suroop 
| * ‘collusive. Suroop also pleaded that plaintiffs ancestor 
- ving come from the Mithila country, plaintiff was incapable 
un der r Mitákshará law of inheriting, being a sister's son and so 
1 o could not sue. 
The lower appellate Court has found that plaintiffs suit 
| zainst Suroop, decided on an admission by Suroop of plaintiff s 
rig ht of — was collusive and in fraud of Luckhee 
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Hs : : sion was not coved. The lower — ie 
f rcp that the plaintiff's family came from Mithila; 
they T aintained the rights and ceremonies of the Mithila 
: 1 of the Hindu Law; and that they were bound by the 
Mitékahar + law; that according to that law (citing | page 28, 
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The plafntiff's appeal was, therefore, dismissed by the lower 
appellate Court with costs. 
On special appeal it is argued:— 


L 


1.” That under the Mithila Law a sister's son can inherit, 
2. That the Mitákshará law does not govern the case. 


3. That plaintiffs possession does not affect the rights of 
the case, 


4. That Koochilmonee only succeeded her uncle Gunga- 
narain under a compromise, and that the rights of the rever- 
sioners were fully reserved thereby, m 


The Ist and 2nd grounds only are pressed on us, and, indeed, 
in my view of the case, the 3rd and 4th grounds do not arise, 
for I think that Mitákshará law does govern the case; and that 
even according to it the sister's son does inherit as a bandhu. 


As to the question whether Mithila law governs the case, 
I would observe that it is quite clear from the evidence that the 
family is one of Kanonj Brahmins; and that there is nothing 
in that evidence to show that they emigrated from the Mithila 
country. That country is defined in the map annexed to 
Baboo Prosonno Coomar's translation of the Bibadh Chintamoni. 
It is, however, pleaded that the Judge has found that the 
plaintiff's ancestor did come from, and retain the religious rights 
and ceremonies of, Mithila. But the Judge finds this wholly 
without or rather against evidence ; and in the face of plaintiffs 
own pleading that they were governed by the laws of the Bengal 
School, and also in the face of the entire absence of evidence 
that the plaintiffs’ ancestor came from Mithila, the statement 
of the Lower Appellate Court cannot, I think, under such 
circumstances, be accepted as a legal finding of fact. 


Then it is pressed on us (and I will not say altogether 
wrongly) that, even if the family be not shewn to come from 
Mithila, still the Mithila law may be looked to with a view to 
illustrate Mitákshará law, as they approach very nearly, and 
indeed agree, on many points. e 

In this view, the Bibhadh Chintamoni, (p.228, Ed. 1863), 
Baboo Prosonno Coomar' translation, is referred to as an 









Soon à says —"The wealth of om who leaves no issue, 
T g s to his wife. On failure of her, to his daughter.* If there 

* * none, to the mother. If she be dead, to the father. In 

| E failure of him, to the brothers. After them, it descends to the 

—— brother's son. If none exist, it passes to the kinsmen (bandhu). 

er ~ In their default, to relatives (saeulya). On failure of these, to 

2 * fellow-student. For want of these heirs, the property 
E à ts to the king, excepting the wealth of a Brahmin.” 


jpeeenge in page 299 of the some work is cited. — It 
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he absence, the grandson’ s son; on failure of him, a chaste wife ; 
in her default, the daughters; in their absence, the mother ; 
in her default, the father; and in his default, the daughter's son ; 
and in default of him, the brother; in his default, the  brotherg: 
son; and on his death, the nearest kinsmen ; in default of them, 
the remotest kindred according to their order ; in default of all 
these, the nearest saculya; on failure of them, the remotest 
saculya ; in their absence, maternal uncles and others; but, on 
failure of all these heirs, the king inherits, except the property 
of Brahmana, which goes to another Brahmana.” 


It is further argued that the Mitákshará law shows that a 
sister's son would inherit in this case, and Sec. 6, page 352, 
Colebrooke's translation of the Mitákshará, is first cited to us 
in support of this plea. 


It is as follows :—"On failure of gentiles, the competes are 
heirs. Cognates are of three kinds; related to the p-rson 
himself, to his father,—or to his mother,—as is declared by 
eee following text: “The sons of his own father's sister, and 

the sons of his own mothers sister, and the sons of his own 
maternal uncle, must be eogsidered as his own cognate kindred. 
"Phe sons of his father's paternal aunt, the sons of his father's 
maternal aunt, and the sons of his father's maternal uncle, mnst 
be deemed his fathers cognate kindred: the sons of his 
— mother's paternal aunt, the sons of his mothers maternal aunt, 
23 
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1868. and the sons of his mother's maternal uncles, must be reckoned 
Omrit Koomaree his mother's cognate kindred. , — 
Dabee il * | 
v Next, Chap. 2, Sec. 5, verses 3. and 6, are cited, viz:— 4 


——— "On failure of the paternal grand-mother, the Gotraja, kinsien ` A 


sprung from the same family with the deceased, and Sapinda 
connected by funeral oblations, namely, the paternal grand- 
father, and the rest inherit the estate. For kinsmen, sprung* — 
from a different family, but connected by funeral oblations, are | 
indicated by the term cognate, If there be none such, the 
succession devolves on kindred connected by libations of 
- water, and they must be understood to reach to seven degrees“ 
beyond the kindred connected by funeral oblations of fed, or else 
as far as the limits of knowledge as fo birth and mame extend. 
Accordingly Vrihat-Menu says :—"The relation ofthe Spindés — 
or kindred connected by the funeral oblation ceases with the 
seventh person, and that of sumanodacas or those connected 
by common libation of water, extends to the fourteenth degree 
or, as some affirm, it reaches as far as the memory of birth and 
a Rame extends.” This is signified by ‘gotra; or the relation of 
family name." 


Then a passage of the Mitakshara not in Colebrooke's 
translation is cited. It is on a translation of the original 
accepted by both parties, as follows :—"When one having gone 
toon foreigncountry dies, let the descendants, cognates(bamndhwus) 
gentiles, or his companions, take the goods ;in their default 
the king. When of4hose who are associated in trade, any one 
having gone to a foreign country dies, then his share shall be 
taken by his heirs, i. €, the son and other descendants, cognates, 
bandhava, i. e., the mother side relatives, the maternal uncle, 
and others, the gentiles, i. e, sapindas, besides the son and 
. other descendantéf and those who are come, 3. ¢., those associated 

in trade, from the foreign country. In their default, t. e., in 
default of the descendants, &c., let the king take. By the word 
ba (or), the sage shows their rights severally. The rule as to 
the order contained (in the text)—the wife, daughters, &c.—1s 
also to be understood for this place. The necessity for the 
text is to exelude the pupil, the fellow-student, the Brahmin, 
and to. include the trader" (Mitakshara, p. 322, 3rd Ed., 
1829). " | 
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The next passa ' cited is from the Virmitfodaya, a work 

which MreCe l ebrooke states (and the Vakeel of the opposite party 
admits) is one recognized as of authoffty on Mitakshara law. 

"In defa It of the ‘samanodacas, bandhus (cognates) are 

. Cognates are of three kinds related to the person 

imself, to his father, or to his mother. Accordingly the 

7 lowing text — The sons of his own father's sister, the sons 

* of his own mother's sister, and the sons of his maternal uncle, 

m must be considered as his own cognate kindred. The sons of 

iis father's paternal aunt, the sons of his father's maternal aunt 

^ sand the so ns of his father's maternal uncle, must be deemed his 

fathers @@gnate kindered. The sons of his mother's paternal 

aunt, the sons of his mother's maternal aunt and the sons 

of his mother's maternal uncle, must be reckoned his mother's 
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2 è kindred of the deceased himself in the first instance, then the 
— father's cognate kindred, and nert his mothers cognate 
[a is kindered, succeed.’ This is the order of succession. In the 
|». textof Menu :—"Then the distant kinsman shall be the hea, 
Mes or the spiritual preceptor or the pupil,” the term sacul yu 
, P comprehends the persons descended from the same family 
‘ees - (sogotra), and the kinsman allied by common libation of water 
(sainanodaca) ; the maternal uncles and the rest ; and the three 
| ^ kinds of cognates. The term cognate (bandhu) in the text of 
E- - Joggeeshwara or Jagnavalkya must comprehend also the 
maternal uncles, and the rest : otherwise the maternal uncles 
«nd the vest would be omitted, and their Sons would be entitled 
to inherit, and not they themselves though nearer in the 
degree of affinity,—a doctrine highly objectionable (Virmitro- 
daya, p. 209). 
* Lastly, the special appellant cites the 










unaya Sindhu i 
2 — which is the passage "In default of the brother's son, the 
* father, the mother, the daugh ter-in-law, sister and her son, are 
» entitled to perform the Shrad, because they are heirs" 
à It is also pleaded that by Mitakshara law, that which becomes 
women's property Js not C peculium, but" does as stridhumn 
(peculium does also) descend to the wife's own kindred. The 
passage in page 38, Vol. 1 of Macnaghten (given below) is cited 
to support this plea. * 


* 


» cognate kindred. Here by reason of near affinity the cognate) 
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“In the Mitakshara whatever a woman may have acquired 
whether by inheritance, purchase, partition, seizure, or finding 
is denominated 10mamn's property, but it does not constitu te her 
peculium. Authors differ in their enumeration of the various | 
sorts of #tridhun, some confining the number to eight, others 
to six, others to five, and others to three; but as the difference 
consists in a more or less comprehensive classification, it does 
not require any particular notice. The most comprehensive 
definition of a married woman's peculium, is given in the follow- 
ing text of Menu :—' What was given before the nuptial fire, what 
b was given at the bridal procession’ what was given in token of | 
love, and what was received from a mother, a —* a father 

a 





are considered as the six-fold separate property ofa mürried 
woman.” And it may be here observed that stridhun which has 

@ once devolved according to the law of succession which governs 
the descent of this peculiar species of property, ceases to be 
ranked as such, and is ever afterwards governed by the ordinary 
rules of inheritance ;—for instance, property given to a woman 
on her marriage is stridhun, and passes fo her daughter, at her 
déath ; but at the daughter's death, it passes to the heir of the 
daughter like other property, and the brother of her mother 
would be heir in preference to her own daughter, such daughter 
being a widow without issue." 

On the other side, the ruling of Trevor and Campbell, 
Justices, is cited to us, [8 Sevestre, 491, Gridharee Lalls case 
(1)] in which it was held that the enumeration of bandhus is 
exhaustive, and not illustrative, and that none not enumerated 
can inherit. Under this ruling, a fathers maternal uncle was 
excluded in that case and the plantiff's sister's son might be so 

- m this case. 


The respondent, uses on his part most of the arguments on 
which the learned Judges, Trevor and Campbell, came to the 
decision, cited. Tt is also pressed on us on the same side by the 
respondent's pleader that the word "inheritance" in page 38 
of Macnaghten refers to inheritance of personal property ; that 
the context shows that personal property, only, and not in any 
way real property, was in the contemplation of the writer. It 
would be against all recognized and well-known principles of 

(D 4 W. Re, Cie! Rulings, 13, and 10 W., R. P. C, 31. 
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HINDU LAW, 


Hindu Law to allow the husband's property to gi to. the wife's 
relatives instead of reverting to the husband's relatives, and that, 


ifthere be any doubt, the passage here cited from Manu fully 


clears that doubt, by expressly restricting the six-fold property 


of woman, and thus excluding inheritance of the husband's 


estate, 

I am free to admit, that at one time, I felt that we ought to 
follow the ruling in Gridharee Lalls case, (1) but I think other- 
wise now. 

Because, firstly, it is quite clear that the sister's son is 
enumerated in the Virmitrodaya and Nirnaya Shindhu. 

Secondly —Where sister's son is not enumerated, remoter 
kinsmen, such as maternal uncle and aunt's sons, are so. Why 
then should the nearer kinsmen of sister's sons be supposed to 
be excluded where more remote kindred are included ? 

Thirdly.—1t would hardly be compatible, with the known 
texts of the Hindu Law, for prescribing the provision of 
kinsmen to exclude a kinsman as a sister's son and to prefer a 


king, a Brahmin, a fellow student, to the sister's son; more ` 


especially, as the passages cited all look to remote kindred and 
others in preference to the king, Brahmin, fellow-student, &c. 

Fourthly.—1I think the passage of the Mitákshará not trans- 
lated by Colebrooke, though referring to those who die in a 
foreign land, only recognizes kinsmen before the king, and only 
refers to the king of that foreign land, nnd perhaps as to the 
fellow-trader, but in all other respects prefers all kinsmen to 
others not kinsmen. 

These considerations lead me to think, that it has been 
wrongly held in Gridharee Lall's case, (1) that the enumeration 
of the bandhus is exhaustive, not illustrative, 

I would, therefore, not now, go into subsidiary points as to 
stridhun, but refer the case to the Full Bench to decide, 
whether under Mitákshará law, « sister's som can inherit th. 
real property of his maternal wncele, 

PuHear, J.—The material facts of this case appear to me to 
be as follows :— i ) 


e. " — e * 
The land which forms the subject of the suit was formerly 


it) 4 W. R. Civil Ruling. pp. 13; 10 W. R. P.C, P. 31 
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the property of one Rughoonath, on whose death without 
leaving male issue, it came into the possession and enjoyment 
of his widow, When the widow died, Rughoonath’ s daughter, 
Koochilmonee, succeeded to the property, and at her death, it 
passed” into the possession of Aer husband's nephew, named, 
Suroop. 


While the property was thus in possession of Suroop, one 
Luckhee Narain, the holder of a bond from Koochilmonee brought 
a suit upon it against Suroop as Koochilmonee's representative. 
The plaint was filed on the 30th April, 1867, and Luckhee Narain 
obtained a decree on the 27th November of the same year. 
In execution of this decree, the property in question was sold. 
It was bought by Luckhee Narain himself ; and in'virtue of this 
purchase he has obtained possession of it. 


The present suit was instituted on the 21st Anvil: 1864, by cne 
Nundlal, seeking to obtain possession of the property for himself 
on a title superior to that of Luckhee Narain, Suroop, and all 
others who claim through Koochilmonee. Nundlal, who has 


edied since the filing of the plaint, was the son of Rughoonath's 


sister, and in that character he contended in this suit, that on 
the death of Koochilmonee he was the heir of Rughoonath, and 
entitled to take his immoveable property. 


On this state of facts, as no effort was made by the 
defendants to justify as against the heir's recourse to Rughoo- 
nath's property for the satisfaction of Koochilmonee’s bond, the 
first issue between the parties was, whether or not Nundlal as 
sister's son could by law inherit from Rughoonath. 


The lower appellate Court finding as a fact that the 
plaintiff’s family came from the Mithila provinces, and had 
always adhered to the religious rites and customs of those 
provinees, curiously enough held as a consequence that the 
plaintiff was bound by Mitákshará law. The lower appellate 
Court following the then construction of the Mitákshará law 
given by Macnaghten (Hindu Law, Vol. I, p. 28) determined 
that the plaintiW, as sister's son, wits excluded from the inherit- 
ance, and accordingly, it dismissed his suit, 

Against this decision, the plaintiff anpeals, specially on 
grounds which are so worded as to appear very inconclusive as 


ET 
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stand; but, ‘as argued before us by both sides, they seem 

cess Tat, that the Court ought to have applied the 

 Mithila Law to the ense instead of the Mitákshará law, and 

that by the Mithila law, the plaintiff was entitled to sycceed ; 

2nd, that even by the Mitákshará law, if properly interpreted, 
the: sifter's son was not excluded from the inheritance. 








As to the first objection, it seems to me that the lower ap- 
pellate Court would have been wrong, notwithstanding its find- 
ing of fact, if it had applied the Mithila law, to the case. The 
s preliminary question before that Court ought to have been not 
“what law governed the plaintiff,” but “according to what law 
was inheritance to Rughoonath's property to be made out." 
Now Rughoonath as I understand was domiciled, and the pro- 
perty itself was situated, in a district where the Mitákshará 

— prevails. Consequently, as nothing appears in the whole case 
= ito suggest that Rughoonath was subject to any other proprie- 
tary law, it follows that the Mitákshará law was the law 
according to which the matter of inheritance was to be 
determined. 





As to the second ground of special appeal, the inclination 
of my own opinion, as at present advised, is that according to 
the Mitákshará text-books, the sister's son is heir in default of 
nearer of kin. The current of judicial decisions, however, runs 
so strongly against this construction, that I should not alone 
have considered myself justified at this date in resisting it. 
But as Mr. Justice Bayley desires to refer the case to a Full 
Bench, I am willing te concur in doing so, and think the ques- 
tion should be simply, whether under the Mitákshará law a 
sister's son can, in any case, be heir to his mothers brother as 
regards immoveable property ? 

The judgments of the Full Bench were delivered as 
follows :— 


MirTER, J.—The question we have to determine in this 
ense is whether, according, to the Hindu Lay-current in the 
Benares School, a sister's son iş entitled to inherit as a bandhu 
or cognate. Before proceeding, however, to determine the 
question, we must answer a preliminary objection that has been 
raised before us by the pleader for the respondent. It has been 
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contended that the point under our consideration has been 
already set at rest by a decision of the Privy Council reported 
in page 681 of Sutherland's Privy Council Judgments. We 
are of opinion, that this contention. cannot be maintained. 
True it is that the decision of the late Sudder Court at Agra 
which was reversed by the Lords of the Judicial Committee, 
was based upon the ground that the sister's son is entitled to 
inherit as a 6ondhu, but this position appears to have been 
abandoned before their Lordships by the learned Counsel who 
conducted the case on his behalf. What were the reasons 
which induced the learned Counsel to adopt this course,— 
whether it was because he thought that under the circums- 
tances of the case, his client could not succeéd in the suit 
unless he was placed in a higher rank than that of a bandhu, 
or otherwise,—it is difficult for us to make out from the facts 
as reported. It is sufficient, however, for the purposes of the 
present argument to state that the result of this concession 
was, as their Lordships have themselves observed, to reduce 


ethe whole matter in controversy to the simple question as to 


whether upon the proper construction “of the Mitakshara, the 
sister's son is not entitled to come in among the earlier class 
of heirs » r sapindas.” This was in fact the only question that 
was discussed before their Lordships, and the only one upon 
which they have pronounced a judicial opinion. To remove 
all doubts on this point, the following passage in their Lord- 
ships’ judgment might be conveniently referred to. “He there 
put the sister's sons out of the category in which Mr. Piffard 
would place them, though erroneusly perhaps he has put. them 
in the category of bandhu.” The word "perhaps" in the above 
sentence is sufficient to show that their Lordships did not 
intend to decide the point that we have now got before us, and 
the preliminary objection is accordingly over-ruled. 

With reference to the main question itself, we are of 
opinion that the sister's son is entitled to rank asa bandhu 
according to the definition of that term as given in the 
Mitákshará itself This definition is contained in the following 
passage :— s 

"On failure of the paternal grandmother, the (gotraja) 
kinsmen sprung from the same family with the deceased and 
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allied by funeral oblations, namely, the paternal grandfather and 
the rest, inherit estate. For kinsmen sprung from a different 
family, but allied by funeral oblations are indicated by the 
term* cognate (bandhw)”—(Colebrooke's Mitácshará, Verse, 3, 


Chapter 2, page 350.) 


. It will be observed that two conditions are necessary to 
meet the requirements of this definition, namely, first, that the 
claimant should be a kinsman sprung from a different family ; 
and second, that he should be connected by funeral oblations. 
Both these conditions are strictly fulfilled in the case of the 
sister's son, and, as we will show further on, ina much higher 
degree in his case than in that of any of the nine individuals 
whose claims to succeed as bandhus are admitted on all sides. 
That he is a kinsman sprung from a different family is unques- 
tionable, and it is equally clear that he is a s«pinda, or one 
allied by funeral oblations, though some objections have been 
raised before us on this last point. It has been argued that 
according to Menu, a Hindu is required to perform the funeral 
obsequies of his paternal ancestors only; that in consequence 
of this rule, the sagotras. or those who belong to the same 
gotra or family, are the only persons entitled to be recognized 
as stpindas; and that the sisters son must be accordingly 
excluded from that category, We are of opinion that there 
is no authority whatever to support this contention; and we 
might even say that, whatever other objeetions might have 
been hitherto urged against the heritable right of the sister's 
son, this is the first time that his position as a sapinda has 
been questioned or disputed. Indeed, the very definition 
before us is a sufficient answer to this sophism; for if the 
sagotras alone are entitled to rank as sapindas, bandhus or 
kinsmen, sprung from a different family, but allied by funeral 
oblations must be non-existent. We have, however, the 
express authority of Menu himself to decide this point, and 
what is of still greater importance for the purposes of the 
present discussion, it is an authority quoted and acted upon 
by the author of the Mitacskara. ° 


“For with regard to tho funeral obsequies of ancestors, 
daughters sons are regarded as son's sons. Menu likewise 
declares:—'By that male child whom a davghter, whether 
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appointed or not, shall produce by a husband of equal class. 


the maternal grandfather becomes the grandsire of son's sons, 


Let that child give the oblation and take the inheritance," 


It is fhanifest from the above that the maternal ancestors also 
are entitled to receive funeral oblations, and this proposition 
strikes at the very root of the contention that has been raised 
before us. Now, the sister's son is no other relative than the 
daughter's son of the father; and if it be once conceded, as it 
must be, that the daughter's son is a sapinda, it would follow 
as a matter of course that the sister's son Is at least a sapinda 
of the father; and as such he would be clearly entitled at all 
events to rank as a pitree-bandhu, or fathers cognate. In 
point of fact, however, he is also a sapinda of the deceased 
proprietor himself, not so near as the daughters son, but 
nearer than every one of those individuals who are admittedly 
recognized as bandas. 


It is a well-known principle of Hindu Law recognized in 
g/l the Schools current in the country, that the relation of 
supinda exists not only between the immediate giver and the 
immediate recipient of funeral oblations, but also between 
those who are bound to offer them to a common ancestor or 
ancestors. This principle is based upon the theory according 
to which a Hindu is supposed to participate after his death in 
the funeral oblations that are offered by any one of his surviving 
relatives to some common ancestor, to whom he himself was 
bound to offer them, when living ; and hence it is, that the man 
who gives the oblations, the man who receives them, and the 
man who participates in them, are all recognized as sapindas 
of each other. Thus, for example, brothers are not required 
to perform the obsequies of each other, but they are neverthe- 
less sapindas, being connected with each other through the 
medium of the oblations that they are respectively bound to offer 
to their common ancestors. The same rule holds good in the 
case of the brother's son, and in fact of every sapinda who 
does not stand*jn a direct line of ascent or descent with the 
deceased proprietor himself. Ta place this point, however, 
beyond all dispute, we wish to refer particularly to the nine ad- 
mitted bhandhus themselves. It will be seen that six out of 


these nine individuals are no other relatives than the daughter's 
- 
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Son. of the paternal grandfather, the daughters son of the 


maternal grandfather, the daughter's son of the father's, 
paternal grand father, the daughters son of the fathers 
maternal grandfather, the daughter's son of the mother's 
paternal grandfather, and the daughter's son of the" mother's 
maternal grandmother. The remaining three are the son's 
son of the maternal grandfather, the son's son of the 
fathers maternal grandmother, and the son's son of the 
mother's maternal grandfather. Not one of these individuals, 
not even the highest among them, or, in other words, the 
daughter's son of the paternal grandfather, is required to 
offer funeral cakes either to the deceased proprietor himself, 
or to his dather, or to his mother, but at the same time 
they are admittedly entitled to rank as the sapindas of, man 
himself, or of his father, or of his mother, as the case might be. 
We can scarcely imagine upon what principle of Hindu Law 
it can be seriously contended that. the daughters son of the 
father is not a sapinda when the daughter's sons of the paternal 


and maternal grandfathers are acknowledged as such. 
» 


As regards the performance of funeral obsequies the 
daughter's son of the father occupies the same position as a 
son's son of the father, or, in other words, as a brothers son: 
whereas the daughter's son of the paternal grandfather, who ts 
the highest in rank. among the admitted bandhus, docs not 
stand an inch higher, than the son of a paternal uncle. It is 
perfeetly true that the lawyers of the Benares School sometimes 
use the word sapinda in the sense of consanguinity, or mere 
connection through the body; but in either case the position ol 
the sisters son would remain unaffected. We have already 
pointed out that as regards funeral oblations, the sisters son 
occupies the same position as a brothers son; and as to 
consanguinity, the very nature of his relationship with the 
deceased proprietor obviously shows that he is nearer than the 
nearest of the admitted bandhus. If authority is needed on 
this last point, the following passage of the Mitácsh: ard might be 
referred to as conclusive :— . 


š " ' 
"A sapinda,—she who has the same pinda or body isa 


sapinda ; a sapinda, not a sapindu (take) her. The relation ot 
sapinuda ases from connection as parts of one body. So ih 
Ld 
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relation of ekpituida in the son with regard to the father arises 
‘from the connection as parts of the body of the father. And 
with the grandfather, &c., in consequence of the connection with 
their body through the father. In the same manner in regard 
to the mother, from connection as part of the body of the 
mother. In the same manner in regard to the maternal grand- 
father, &c., through the mother. In the same manner with 
the mother's sister and maternal uncle, and the rest, by reason 
of the connection or parts of one body."  Mitáeshará Achar 
Adhay, leaf 6. 


It is scarcely necessary to point out that in the passage be- 
fore us the maternal uncle and the sister's son are distinctly recog- 
nized as sapindas of each other. The whole doctrine’of sapi ida 
according to the authorities of the Benares School, has been 
correctly expounded in the Vyabusta cited in the case reported 
in the third volume of the Select Reports, page 37. The 
Pundits were unanimously agreed in declaring that there are 
two significations only in which the word sapind« is used by 
the lawyers of that School namely, consanguinity and connection 
through funeral oblations ; and the following passages from the 
Parasur Madhub and the Nirnoy Sindhoo, both of which works 
are recognized as authorities concurrently with the Mitácshará, 
were cited by them in support of this opinion. 


“Those are srpindas who are connected by the tie of con- 
sanguinity ; for instance, the father and the son are sapindas 
to each other and the body of the father 1s perpetuated in the 
son without any intervention. So also is the son by the medium 
of the father a sapinda of his paternal grandfather, and of his 
paternal great-grandfather. So also the son by the medium 
of his maternal grandfather is a sv pinda of his maternal aunt 
and uncle, and by the medium of his paternal grandfather he 


becomes a sapinda of bis paternal aunt and uncle, &c,"—Para- 
sur Madhub. 


“Those are sapindas between whom exists a reciprocity of 
giving or receiving funeral oblations., The fourth person and 
the rest share the remains of the’ oblation wiped off with the 
kusa grass; the father and the rest share the funeral cakes. 
The seventh person is the giver of oblations. The relation of 
sapinda or men connected by the funcral cake extends, 
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therefore, to the seventh person, or sixth degree of ascent or des- 
cent, It should not be supposed that an uncle and nephew are 


not reciprocally sapindas, as he who shares in the oblations 
offered by the uncle share also in those offered by the nephew. 
In short, if any one of those who participate in the funeral 


oblation offered by one individual, be also the presenter of 
Juneral oblations to one of his co-participators, then the whole 
number become sapindas of each other." (Nirnoy Sindhoo). 


Is is perfectly clear that according to either of these auth- 
orities, the sister's son is entitled to rank as a sapinda, Before 
concluding this part of our judgment, we cannot pass over an 
important point connected with the Vyabusta we have already 
alluded to. The ease in which it was given related to the 
daughter's son of the brother; and the Pundits, whilst admitting 
that he was entitled in every respect to rank as a sapinda, 
nevertheless stated, that he was not entitled to succeed as an 
heir. No text or authority of any kind was cited by them in 
support of this opinion, and the only reason put forward was 


that he is not a sagotra. "This reason, we need hardly observe,” 


is obviously unsound ; for if the sagotra sapindas are the only 
persons entitled to inherit, the word bandhu which signifies 
sapindas of a different family, must be struck out from the law 
of inheritance. It has been said in a note attached to this 
case, that it is universally admitted that such description of 
persons (evidently meaning those who are sapindas but not 
sagotras) “are not sapindas for the purpose of inheritance.” 
We are not aware of the authorities by whom this admission 
was made; and with all deference to the learned author of 
that note, we are bound to say that it is obviously incorrect. 
It may, however, be fairly asked that if the word sapinda, 
when used for "the purpose of inheritance," does not mean 
either consanguinity or conneetion through funeral oblatious, in 
what other sense is it to be understood when it is used for that 
purpose, particularly with reference to such heirs as the 
daughter's son of the paternal grandfather, and the rest. 


We have stated above that, there are two Menifications only 
in which the word sapinda 1 is used in the Benares School, and 
the pleader for the respondent has not even been able to 
suggest a third. We might also add that so far at least as the 
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Nirnoy Sindhto is concerned, the sister's son is expressly recog- 
nized as heir, as the following passage will show :— 

"In default of the brothers son, the father, mother, the 
daughtgr-in-law, the sister, and her sons, are entitled to perform 
the Shrad, because they are the heirs" (Page 219). 

We have shown by the foregoing remarks that the sister's 
son is entitled to rank as a bandhu according to the definition 
of that term as given in the Mitacshara. 


We will now proceed to examine the various objections that 
have been urged, both before us and elsewhere, against his 
right to succeed as an heir. These objections may be all classi- 
fied under the following heads :— 


Ist,.— That the definition referred to has no connection with 
the law of inheritance. 

2nd. —'That the enumeration of adée in verse 1, 
section 6, chapter 2, is exhaustive, and that the sister's son is 
neither included in that enumeration, nor mentioned as an heir 


ein any other part of the work. 
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3rd—That it has been settled by a uniform course ol 
decisions that the sister's son is not entitled to inherit under 
the Hindu Law administered in the Benares School. 

With reference to the first objection, we are of opinion that 
it is altogether untenable. The definition in question occurs 
in a part of the work which is exclusively devoted to the ex- 
position of the law of inheritance; and it may be fairly asked, 
ifit has no connection with that law, for what other purpose 
has it been introduced in such a place? A little reflection, 
however, will remove all doubts on this point. The Mitacshara, 
it is well known, is a professed commentary on the Institutes 
of Yajnavalkya. The following text of that ancient sage con- 
tains the law of inheritance applicable to the estate of a 
deceased proprietor who has left no male issue. 


“The wife and the daughter also, both parents and their 
sons, gentiles (gotraja), cognates (bundhoo), a pupil, and a fellow- 
student; on failüre of the first mnong these, the next in order 
is indeed heir to the estate of one who departed for heaven 
leaving no male issue.”  (Mitàesharà, verse 2, section 1, 
chapter II, page 324). 
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The whole of the second chapter from this poiht downwards 
as far as section 7 is nothing but a commentary upon the text 
cited above, and which for the sake of convenience we shall 
hereafter designate by the name of the general text. The defi- 
nition in question occurs in verse 3, section 5, which has been 
already set out at length at the very commencement of this 
judgment, and the words are: “for kinsmen sprung from a 
different family but connected by funeral oblations are indi- 
cated by the term (bandhu) cognate.” It is obvious that the 
word ‘indicated’ here means ‘indicated in the general text 
which contains the law of inheritance.’ It would, therefore, be 
manifestly unreasonable to argue that the definition in question 
has nothing to do with that law. It might be as well said that 
the definition of gotraja given in the earlier part of the verse 
is also unconnected with 1t. 


The second objection is also untenable. Verse 1, section 6, 
chapter II runs as follows:—“On failure of gentiles, the cog- 
nates are heirs. Cognates are of three kinds; related to the 


man himself, to his father, or to his mother, as is declared by» 


the following text: “The sons of his own father’s sister, the sons 
of his own mother's sister, and the sons of his own maternal 
uncle, must be considered as his own cognate kindred. The 
sons of his father's paternal aunt, the sons of his father's mater- 
nal aunt, and the sons of his fathers maternal uncle, must be 
deemed as his fathers cognate kindred. The sons of his 
mothers paternal aunt, the sons of his mother's maternal aunt, 
and the sons of his mother's maternal uncles, must be recog- 
nized as his mother's cognate kindred.” 


There is nothing whatever in this verse to justify the con- 
tention that the author of the Mitáeshará intended thereby 
to lay down an exhaustive list of bandhus or cognates. He 
says first of all that bamdhus are entitled to inherit in default 
of gotrajas, and, secondly, that bandhus are of three kinds, 
namely, those who are related to the man himself, and those 
related to his father and „mother respectively, There can be 
no doubt whatever, that if he had finished the sentence at this 
point, no one could have seriously contended in the face of 
these two propositions, so manifestly general in their character, 
that he intended to exclude one single individual who is really 
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entitled to «aim the benefit of his own definition. The only 
argument, therefore, which can be advanced in support of this 
contention is the simple fact of his having concluded this 
sentence by quoting a text from one of the Hindu sages which 
contains the names of a limited number of bandhus, We are 
of opinion that this argument per se is entitled to no weight 
whatsoever. Isolated texts from various Hindu sages and of a 
similar deseription are to be frequently found in the Mitáeshará, 
and it would be manifestly erroneous to contend upon the 
authority of any one of them that an exhaustive enumeration 
of heirs was intended to be made thereby. The following text 
of Vrihat-Menu quoted in page 326 of the Mitácshará, might 
be referred to as an illustration. . 

"The wealth of him who leaves no male issue goes to his wife. 
On failure of her, devolves on daughter;if there be none, it 
belongs to the father ; if he be dead, it appertains to the mother.” 
It would be obviously improper to say from the mere fact 
of the author of the Mitácshará having referred to this text, 
that he intended to declare that the particular persons mention- 
ed therein are the only heirs to the estate of a deceased Hindu 
who has left no male issue; or that such even was the intention 
of Vrihut-Menu himself. As to the particular text before us, 
there is absolutely nothing in it from which it can be reason- 
ably inferred that the author of it, at least, if not the author 
of the Mitáeshará, had such an intention in view. All that 
it says is that certain relatives must be considered as bandhus 
of one class, and certain others as handhus of two other classes 
respectively; it nowhere says that these persons are the only 
bandhus recognized by the Hindu Law. The object which 
the author of the Mitácshará had in view in meferring to the 
text is evident. His own words are "as is declared by the 
following text"; and these words are sufficient to show that this 
text was referred to, merely for the purpose of establishing the 
three-fold classification of bamdhwus involved in the second of 
the two general propositions before adverted to. The necessity 
of this reference js also obvious, The first proposition required 
no special authority for its support, inasmuch as it was an 
obvious deduction from the order of succession laid down in 
the general text upon which he was commenting. 


The second proposition, however, stood on a different footing, 
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there being nothing in the Institutes of Yajnavalkya tọ sanc- 


tion it directly; and hence it was that the author of the” 


Mitácshará was obliged to rely upon the authority of another 
Hindu usage in order to support it. Why, then, are westo put a 
construetion upon his words which is not only inconsistent with 
his own definition, but also with every general principle of law 
that has been inculeated by him throughout the treatise ^ It 
has been justly remarked by Sir William Jones, that the 
doctrine of funeral cakes is the key to the whole Hindu Law 
of inheritance. All the Schools of Hindu Law that are current 
in the country are agreed in accepting this principle as their 
guide, however much they might differ from one another with 
reference to” particular points connected with its application. 
Those commentators who adopt the other doctrine of consan- 
guinity, merely extend the limits of the sapinda relation by 
including a large number of persons besides those who are 
connected by funeral oblations. The author of the Mitdcshara 
at all events is no exception to the general rule. The text of 
Menu which says “to the nearest sapinda the inheritance belongs, e 
is frequently cited by him asa leading authority on all ques! ions 
of Hind Law. Indeed the very definition of bandfhus under 


our consideration is based upon this fundamental doctrine, and* 


in the very next verse, he distinctly lays down that the order 
of succession to be observed among the different classes of 
bandhus is to be regulated by “nearness of affinity.” We have 
already stated that our argument would not be affected in the 
slightest degree, whatever interpretation might be put upon 
the word "affinity". Are we then to suppose that the author 
of the Mitácshará has been so far forgetful of this fundamental 
principle, render himself guilty, unconsciously us 
it were, of the gross inconsistency of laying down a 
definition and of exeluding those very persons who are 
best entitled to claim the benefit of it? In what way, we 
might repeat in this place, are the sister's son of the fat her and 
of the mother better qualified to inherit than the sister's son 
of the deceased proprietor himself? What dectrine of Hindu 
Law, directly or indirectly sanctioned by the author of the 


“Mitacshard, can be cited in support of the contention that the 


maternal grandfather himself is not an heir when his son's. sous 
and his daughter's sons—nay, even when the son's sons and their 
25 
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daughter's sons of the father's and mother's maternal grand- 


Omrit Koc Koomaree "father—are acknowledged as such? How, again, are we to re- 
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concile the proposition that the maternal uncle, or, in other 
words, tke uterine brother of the mother, is to be excluded from 
the line of inheritance, when her cousins, namely, the sons of 
her father's sisters and the sons of her mother's sisters, are to be 
included in it? Startling anomalies like these, to use an ex- 
pression of the Lords of the Judicial Committee, cannot be 
imputed to an author without there being some tangible ground 
upon which such an imputation can rest. It is perfectly true 
that, in the particular case before us, we are bound to administer 
the Hindu Law as it has been expounded by the author of the 
Mitàesharà; but we can hardly be justified in ascribing such 
gross absurdities to him at the very time when he was really 
trying to extend the category of bandhus by introducing the 
three-fold classification before alluded to. 


The word bandit has been sometimes interpreted as “distant 
kindred,” but we can hardly suppose that the author of the 
Mitacshara seriously intended to authorize the succession of the 
most distant baundhus by sacrificing the right of those who are 
the nearest. 

The following passages of the Mitàesharà will remove all 
possible doubts on this pomt:— 


(1) “‘When one dies in a foreign country, let the descendants 
(handhus), cognates, gentiles, or his companions take the goods, 
or, in their default, the king. When he, who goes to a foreign 
country of those who are associated in trade dies, then his share 
should be inherited by his heirs, that is, the son and other descen- 
dants (bandhus), cognates, e, the maternal side relatives, 
maternal unele and others, the gentiles, that is, the 
sapindas, besides the son and other descendants; and those who 
are come, that is, those among the associates who are come from 
a foreign country; or, in their default, that is, of the heirs, &c., 
the king shall take. The word ba shows that the heirs, &c., are 
entitled in alterngtion. The rule as to this order is contained 
in the text: ‘The wife, "the daughter, ée. Soit should be 
understood here. The necessity for the text is to exclude the 
pupil, the fellow-student, and the Brahmin, and to include 
the trader" —(Mitàesharà), 
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(2) The sage extends the rule to the spiritual guide, 
thus :— s 

“To the spiritual guide, the pupil, the learned Brahmin, 
the maternal unele, and the learned in the Vedas algo.” The 
spiritual guide means he who teaches the Vedas; pupil means 
he who is taught the Vedas; learned Brahmin means he who 
recites the Vedangas. “By taking the maternal uncle, the 
cognates of one's self, the cognates of the father, and the cog- 
mates of the mother who are, connected by origin are also em- 
ployed. They are shown in the commentary on the text. The 
wife, the daughter dc." 

The first of these two verses relates to the law of succession 
applicable to the state of a foreign trader; and this law is 
contained in the text of Yajnavalkya which stands between 
inverted commas at the top of it, the rest being a mere com- 
mentary upon the text itself. It will be seen that the word 
bandhava is expressly stated to include the maternal uncle, 
whoever else might be entitled to come in within the word 
"others" which follows immediately afterwards. In the case 
of a foreign trader, therefore, it is perfectly clear that the ma- 
ternal uncle is an heir; but before we can apply this argument 
to the general ease, it is necessary to meet two objeetions that 
have been raised against such an application. The objections 
are, first, that the word used in this passage is bandhava, 
whereas the word used in the general text is bandhu; and 
second, that the passage in question refers to an "exceptional 
state of things," and cannot, therefore, be accepted asa guide for 
the general case. 

Both these objections are conclusively met by the express 
words of the author himself. It is distinctly stated by him 
that the order of succession applicable to this case is exactly 
the same as that laid down in the general text, and further 
that the only necessity for making a separate text, for the 
exceptional ease arose from that of excluding the fellow-pupil 
and the Brahmin, and of substituting the fellow-trader in their 
place. It is perfectly clears therefore, that the words bandhu 
and bandhava are of identical import, or in other words, that the 
two texts are identical in every respect except as to the slight 
modification which relates to the fellow-pupil and the Brahmin. 
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The second passage, too, is equally decisive on this point. It is 


Omrit Koomaree « distinctly pointed out therein that the word maternal uncle 


r, 
Luokhse Narain 
Chuckerbutty. 


used in the text of Yajnavalkya stands for all the three classes 
of bandhus described by the author in his commentary upon the 
general "text. 

The Viramitrodaya, which is a work of high repute in the 
Benares School concurrently with the Mitdcshard, is also clear 
on this point. “Cognates are of three kinds, related to the 
person himself, to his father, and to his mother, according to the 
following text: “The sons of the father's sister, the sons of the 
mother's sister &c, Here by reason of near affinity, the cognate 
kindred of the deceased himself in the first instance, then the 
fathers cognate kindred, nud next his mother’s cognate 
kindred, succeed. This is the order of succession. In the text of 
Menu, ‘thenthe distant kinsman shall be the heir or the spiritual 
preceptor or the pupil’, the term saeulya comprehends the 
persons descended from the same family (sagotra), and the 
kinsmen allied by common libations of water (samanodaca), the 
qnaternal uncle, and the rest, and the three kinds of cognates. 
The term bandhu in the tert of Jagneswar (Yajnavalkya) 
must comprehend also the maternal uncle and the rest, other- 
wise maternal uncles and the rest would be entitled to succeed, 
and not they themselves, though nearer in affinity—a doctrine 
highly objectionable.” ( Viramitrodaya, page 209.) 

The Vivada Chintamonee, which is a work of paramount 
authority in the sister School which goes by the name of the 
Mithila School, is also of the same opinion, “the maternal uncle 
aud the rest" being expressly recognized in the category of 
heirs laid down in page 299 of Baboo Prosunno Coomar Tugore’s 
translation of the work. 


In the face of all these concurrent authorities, it seems im- 
possible to contend that an exhaustive enumeration of bumndhus 
was made in verse 1, section 6, chapter 2 of the Mitáeshará. 
It has been said that the sister's son is not entitled to inherit, 
because he has been nowhere mentioned asan heir especially by 
name; but this “objection can bt scarcely maintained if the 
doctrine of exhaustive enumeration falls to the ground. Apart 
from this last consideration, however, we do not see any reason 
why a specific enumeration by namo should be insisted upon in 
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every case, An enumeration by a general name, accompanied 


by a suitable definition sufficiently illustrated, is as good as any . 


other kind of enumeration, particularly when the general name in 
question is applicable to a large number of persons whose indivi- 
dual names it would be very inconvenient to specify in detail ; 
and we do not see any reason why in this particular case we 
should insist upon anything more than what we have already 
mot before us. The great-grandson, for instance, is nowhere 
mentioned as an heir distinctly by name; and yet it would be 
simply absurd to contend that the estate of a deceased Hindu 
is to go to the fellow-pupil, or to the king even, if his own 
great-grandson is living. Similarly, when we come to the 
gotrajas, wọ find that no one below the descendants of the 
paternal great-grandfather is expressly recognized by name 
in any part of the Mitáeshará, and yet it is a fact admitted on 
all sides, that the descendants of the remotest ancestors in the 
agnatie line, at least of those who stand within the fourteenth 
degree, are entitled to inherit in the Benares School. Why 
then are we to introduce this nevel principle of interpretation 
when we come to deal with the bandhus ? There might have 
been some foundation for such an argument, if the claimant 
had been a female relative, females as a class being generally 
supposed as having no right to inherit in consequence of their 
inability to perform religious rites; but in the case of male 
relatives, no restriction of any kind whatsoever can be cited to 
defeat their rights, if they are in a position to establish their 
status as sapindas. We have shown that "the maternal uncle 
and others" are entitled to inherit in addition to those who are 
admitted as bandhws; and those who would take in the 
maternal unele only, are bound to show who were the persons 
included in the words “and others" As far as the purposes of 
the present case are concerned, it is almost self-evident 
that if the maternal uncle is entitled to succeed as a hend, 
the right of the sister's son would follow as a matter of course, 
We have seen that there is but one definition of the word 
bandhu, and the very natyre of that definition conclusively 
proves that if the maternal inele i is a kinsman from a different 
family and allied by funeral oblations, the sister's son must 
necessarily be a kinsman of the same description, 

It remains for us to meet the last objection, No doubt, if 
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2503; there were a uniform course of decisions establishing the doc- 
Oni Kox marso .trine that the sister's son is not entitled to succeed, we would 
Jon have been scarcely justified in holding otherwise, however much 
—— rete " we might have been disposed to do so for the reasens set forth 

above. The fact, however, is that there is no such uniform 
course of rulings as has been erroneously contended for before 
us. The following are all the cases that might be referred to 
on the point. * 

(1).—Rajendro Namin v. Gocool Chand, lst Select 
Reports, page 43. 

(2).—Ilias Koonwaree v. Agund Roy, 2nd Select Reports, 
page 37. 

(3).—Sheo Suhaye Singh v. Omed Koonuar, Gth Select 
Reports, page 301. 

(4).—Case No, XL Macnaghten’s Hindu Law, Volume II, 
page 91. 

(5).—4A decision of the Madras Sudder Court reported in 
page 247 of the Printed Cases for 1860, 


(6).—Stoke's Reports, Volume I, page 1, page 85. 
(7).—Chootee Lall v. Gooroodyal, Agra Select Reports, 
Volume V, page 198. 
(8).—Mohum Lall v. Thacooranee Suhaba, Agra Law 
Journal, 1864, page 17. 
(9).—Johari Raoot v. Mussamut Kylaso, Volume I, page 
75, Weekly Reporter. 
4 (10).—5ola Dey, 4 Legal Remembrancer, page 168, 
(11).—Gridharee Lall v. The Secretary of State, 4 W. R., 13. 
2 The first case has nothing to do with the particular point 


before us, and we would not have alluded to it at all if Sir 
Thomas Strange had not stated upon the authority of that case 
that the sisters son is not entitled to inherit in the Benares 
School, The contest in that case, however, was between the 
r sister's son on the one side, and «v gotraja sapinda on the 
other. The Pundits who were consulted in it very properly 
declared that if the Bengal Law were applicable to the case, the 
sister's son would be entitled to preference, but that the reverse 
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would be the case according to the Mithila Law. "The case was 
ultimately disposed of in favour of the sister's son, the Bengal ' 
Law being held to be applicable, but there is not a single word 
either in the decision itself or in the Vyabustu referred to, 
from which it can be gathered that the sisters son would not 
have succeeded as a bandhu if the Mithila Law had been 
adopted, if there were no gotraja relatives in his way. 


The second case has been already referred to in an earlier 
part of this judgment. It related to the daughter's son of the 
brother, and, as we have already seen, the only ground that was 
put forward for excluding him from the inheritance was the 
erroneous one of his not being a sagotra sapinda. 


The third case is directly in favour of our interpretation, 
The question was whether a daughter's son's son is entitled to 
inherit, and this question was determined in the uffirmative 
upon the unanimous Vyabusta of the Pundits consulted on the 
occasion, including those of the Benares Putshala. 


The fourth case clearly shows that the sisters son i 
entitled to succeed as a bandhu, both according to the Benares 
Law and according to the Mithilá, This case is of particular 
importance, inasmuch as it appears to have met with the 
approbation of Sir W. Maenaghten himself, who has evidently 
cited it as a leading authority on the point. We might also 
add that Sir W. Maenaghten had expressly stated in his note 
to case No, 5, reported in page 87 of the same Volume, that 
the Vyabusta given by the Pundit of Zilah Behar in which 
the sister's son is ranked as a bandhu is conformable to the 
law as current in Benares, Mithila, and other provinces. 


The fifth case is a mere dictum, but it is to be observed 
that the Pundit who was consulted on the occasion distinctly 
stated that the sister's son was entitled to inherit as a bond wu, 
and no authority of any kind was cited or referred to to contra- 
dict this opinion. 

The sixth case is also n quietum, and the same remarks that 
have been made with reference to the preceding case apply to 
this case also, 


The seventh case has nothing todo with the point before 
us. The dispute was between a brothers daughter's son and 
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a gotraja, and it was very properly held that the latter is 
“entitled to succeed in preference to the former. 


The eighth case is a mere dictum, but in this instance the 
"» s * * * $ 
dictum 18 in favour of the sister's son. 


The ninth case arose from a dispute between the sister's 
son and an agnatic relation, and it was correctly held i in that 
case that the latter is entitled to succeed. The learned J rid gres, 
however, who decided the case, went on to say that the sister's 
son is not entitled to inherit either according to the Benares 
Law or according to the Mithiláà Law. In the absence, how- 
ever, of any further explanation on the point, we are rather 
disposed to think that all that was intended to be Said is that 
he is not entitled to inherit in preference to the gotraja ; but 
at any rate it is clear that this opinion cannot be treated as 
anything more than a mere dictum. 


The next case, however, is directly to the point, and with 
all deference to the learned Judges who decided it, we are of 
opinion that it is based upon erroneous grounds. These 
grounds have been too fully examined by usin the preceding 
part of our judgment to require any further notice We wish, 
however, to make one remark in this place, and that is that 
the learned Judges appear to have been mainly influenced by 
the idea that the sister's son has never been recognized as an 
heir. With all deference to the learned Judges, we are 
bound to state that this was by no means the actual state of 
things at the time when their decision was pronounced, what- 
ever it might be in this day. It is perfectly trne that there 
is a paucity of decisions on the other side, but this fact appears 
to have mainly arisen from the peculiar doctrine of the Benares 
School by which the remotest relative in the agnatie line has 
been placed above the highest of the cognates. It might be 
added that very few cases, indeed, if any, can be pointed out 
in which the daughter's son of the paternal grandfather has 
been expressly — as an heir; . 


The last case relates ‘to the maternal uncle of the father, 
and the grounds ofthe decision in this case being nearly the 
same as those in the one next above, no special remarks with 
reference to it are necessary. 
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Upon the whole, then, it must he almitted that the 
majority of the earlier cases at least are in support of our view ;° 


and of the more recent, there are two cases at most that are 


directly opposed to it. "The last objection, therefore, must also 
be over-ruled: 


For the reasons set forth above, I am of opinion that the 
question put to us by the Division Bench must be answered in 
the affirmative, or, in other words, that the sister's son is 
entitled to inherit under the Hindu Law administered in the 
Benares School. 

Peacock, C. J.—1 am of opinion that in. the absence of 
nearer relatives, a man may be heir to his mother's brother as 
regards property subject to the Mitakshará. The question has 
substantially been decided by the Privy Council. (17th July, 
1868, in the case of Gridharee Lall Roy against the Government 
of Bengal (1), in which it was held that the maternal uncle of 
the father of the deceased was not excluded from the class of 
bhandhus capable of inheriting, and that the text contained in 
Article 1, Section 6, Chapter II, of the Mitákshará, does n& 
purport to be an exhaustive enumeration of all bandhus who are 
capable of inheriting, and that it is not cited as such or for that 
purpose by the author of the Motékshart 


The Judgment of Mr, Justice Dwarkanath Mitter, which 
he has just read, and in which he has displayed great learning, 
ability, and research, was written before the decision of the Pri VV 
Council of Gridharee Lall v. The Government of Bengal (1) 
was published here. My Hon'ble colleague has entered so 
fully into the reasons and exhausted the arguments 1n Support 
of the view which he has taken, that it is unnecessary for me to 
do more than to SAY, that I concur in the reasons which he has 
given in support of the conclusion at which he has arrived; and 
it is extremely satisfactory to find that it is entirely in con- 
currence with the view taken in the judgment of the Privy 
Council. 

The case mist be sent back to the Judges who referred it. 

JACKSON, J.—I am of the same opinion. 

It is very satisfactory to feel that a conelnsion so entirely 


(1) 10 W. R., P. C., 31. 
26 j 
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consistent with reason is also in full conformity with the 


Omit Roomaree * * Hindu Law, as is conclusively shown in the exhaustive judgment 


DN Narain 
Chuckerbutty. 


which has been prepared by Mr. Justice Mitter, and also that 
the view, which we had taken of the subject has been, it may be 
said, simultaneously adopted by the highest tribunal which 
deals with questions of Hindu Law. 


PHEAR, J.—In referring this case to a Full Bench, I expressed 
the inclination of the opinion which I then held. Mr. Justice 
Mitters very complete argument, in which I concur, has, I 
think, demonstrated that opinion to be correct. I would, there- 
fore, answer the question in the words which have been used 
by the Chief Justice. 


MACPHERSON, J.—I am of the same opinion. 


Nore :—This case lays down that the enumeration, in the Mitáeshnará, of 
certain relations as bandhu is not meant to be exhaustive, and whoever comes 
within the general description 'sapinda sprung from a different gotra’ is a 
bandhu and entitled to inherit as such. It will be observed that it is pointed 
out that the word 'sapinda'is capable of bearing two senses, and it is not 
definitely decided which of the two senses should be accepted in this connection, 
a sister's son being a *sapinda' in either sense. It has, however, been held in 
the case of Umaid Bahadur v, Udai Chand (L L. R., 6Cale., 119) that here also 
the word *saapinda' has been used in the sense of ‘connection by particles of 
one body’ as explained in the Acharakanda of the Mitácshará, and not in the 
sense of *connection by funeral oblations,' and that, therefore, a sister's daughter’s 
son is a ban7Awu and inherits as sach. Similarly, à father's maternal grandfather's 
great-grandson has been held to bea handhuw in Ananda Bibi v, Nowbit Lal 
(I. L. R. 9 Cale., 215). So, also, a paternal grandfather's sister's grandson 
(Ssthurama v. Pounzmmal, I. L. R., 12 Mad, 155); a paternal grandfather's 
daughter's daughter's son ( Venkataghiri v. Chandra I. L. R., 23 Mad. 123), 
and a mother’s maternal grand-father's son's daughter's son, (Babu Lal v. Nanku 
Ram, L L. R., 22 Cale., 339). 
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| KERRY KOLITAN Y.* 
[Reported in L. R., ? I. A., 115 ; I. L. R.,6 Cale., 776, P. C.] 
Their Lordships’ judgment was delivered by— 

Sir Barnes PEAcOcK.— THis is an appeal from a decision 
of a Full Bench of the High Court of Judicature at Calcutta. 
It was admitted by virtue of a special order of Her Majesty in 
Council, whereby the appellant had leave to appeal in the form 
of a special case upon the following questions, viz. :— 

Ist— Whether, under the Hindu Law, as administered in 
the Bengal School, a widow who has once inherited the estate 
of a deceased husband, is liable to forfeit that estate by reason of 
unchastity ; and, 

2nd.—Whether the forfeiture, if any, is barred by Act XXI 
of 1850. 

The appeal was admitted on account of the importance of 
the questions submitted for determination, and the great 
interest which the Hindu community take in it. 


The case came in the first instance upon special appeal 
before a Division Bench, consisting of Mr. Justice Bayley and 
Mr. Justice Dwarkanath Mitter, who were of opinion that the 
defendant had, by reason of unchastity, forfeited her right in 
her husband's property, but in consequence of a contrary ruling 
of the High Court, referred the two questions above mentioned 
to a Full Bench, with their remarks thereon. 

The Full Bench consisted of the Chief Justice and nine 
other Judges, and the majority held that the widow, having 
once inherited the estate, did not forfeit it by reason of her 
subsequent unchastity. Three of the Judges, however, viz., 
Mr. Justice Kemp, Mr. Justice Glover, and Mr. Justice Dwarka- 
nath Mitter, dissented from the opinion expressed by the 
majority of the Court, The case is fully reported in the 13 
Bengal Law Reports, p. 1. (1). 

The subject has been very tlaborately discussed by the Chief 
Justice and the other Judges of the Full Bench, and it has also 


$ Present :—SIR Kass W. CoLvitk, Sim BanwNsrs Peacock, Sin MONTAGUE 
E. Smirnu, and Sm Ropent P. COLLIER. 
(1) Kery Kotitany v, .Monirum Kolita, 12 B L. R.I. EF OB 
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been fully argued before their Lordships on behalf of the 
* appellant. The respondent did not appear. 


The opinion of Mr. Justice Dwarkanath Mitter, who was 
himself & learned and accomplished Hindu lawyer, and those 
of the other. two Judges who were in the minority, are entitled 
to very great weight, but, having considered and weighed all 
their arguments, their Lordships are unable to concur in the 
opinions which they expressed. 

The earliest case in which the subject was fully discussed 
in the High Court, is the case of Srimati Matangini Debi v. 
Srimati Jaykali Debi (1), which was the cause of the 
reference. r 


That case was originally tried before Mr. Justice Markby, 
who delivered a judgment in which he showed much research 
and great knowlege of the subject. The case was appealed to 
the High Court, and heard before the then Chief Justice and 
Mr. Justice Macpherson, who affirmed the judgment of Mr. 
dustice Markby. 

Their Lordships will, in the first instance, advert to the 
judgments of the dissentient Judges, and in particular to the 
opinion expressed by Mr. Justice Mitter, on referring 
the case, and to his judgment after the argument in the 
Full Bench. Reasoning from the general notions of the Hindu 
commentators, touching the frailty and incapacity of women, 
und the necessity for their dependence upon, and control by, 
some male protector, and, from the origin and nature of a 
widow's interest in the property which she takes in succession 
to her husband, he arrived at the conclusion that she is, as he 
expresses it, “a trustee for the benefit of her husband's sor soul" 
that inasmuch as, by reason of unchastity “subsequent to Re. va her 
husband's death, she becomes incapable of performing effec- 
tually the religious services that are essential to his spiritual 
welfare, she ceases to be capable of performing her trust, and 
must, therefore, be tuken to have broken the condition on which 
she holds the property, and to hate incurred’ the forfeiture 
of her estate. It may be renfuked that the other two 
dissentient Judges differed from Mr. Justice Mitter's view of 


Ws B, L., K, 464. 


wt 





CENTRAL LIBRARY .— 


HINDU LAW. 


the nature of a Hindu widow's estate, and therefore, from a 


good deal of the reasoning upon which his conclusion is found- * 


ed. But, however, that may be, their Lordships entirely con- 
cur with the Chief Justice and the majority of the Judges in 
rejecting the somewhat fanciful analogy of trusteeship. 


Mr. Justice Glover's judgment is founded upon the express 
texts, and upon the ground that by reason of unchastity,a widow 
becomes incapable of performing those religious ceremonies 
which are for the benefit of her husband's soul. He draws a 
distinction between a widow and a son, and says (1) :— 


“The theory of the Hindu Law of inheritance is the capa- 
bility by the heir of performing certain religious ceremonies 
which do good to the soul of the departed, and he takes who can 
render most service. The sons down to the third generation could 
do most, offer most oblations, and confer the greatest benefits, 
therefore, they are first in the line of heirship. The widow 
comes next, as being able to confer considerable, though less, 
benefits, and it is only because she is able to do this that she 
is allowed to take her husband's share. 


“It would seem, therefore, to be a condition precedent to her 
taking that estate, that she should be in a position to perform 
the ceremonies, and offer the continual funeral oblations, which 
are to benefit her deceased husband in the other world; and in 
this respect her position is very different from that of a son. 
The son confers benefits upon his father from the mere fact of 
being born capable of performing certain ceremonies, His birth 
delivers him from the hell called put ; and, whether in after-life 
he offers the funeral oblations or not, he succeeds fo his 
father’s inheritance from the fuet of being able to offer them. 
With the widow it is not so; she can only perform ceremonies 
and offer oblationseso long as she continues chaste, and directly 
she becomes unchaste, from that moment her right to offer the 
funeral cake ceases.” 

These reasons do not appear to be sufficient to support the 
learned Judge 's conclusion, that a widew forfeits her estate when 
‘ceases to be able to perf$rm the necessary religious cere- 
monies. It is admitted that she may by law hold the estate 





(1) 13 B. L. R.. 55 
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without performing them, and that she may give, sell, or transfer 


*the estate to another for her own life, Nor does there appear to 


be any sufficient reason for the distinction attempted to be drawn 
betweenea son or other heirs and a widow with reference to the 
forfeiture of the estate when the person who has succeeded to 
it, has become incompetent to perform the duties which he or 
she ought to perform. The proprietary right of a son by in- 
heritance from his father is expressly ordained, because the 
wealth devolving upon sons, benefits the deceased (Diyabhaga 
Chap. XI, Sec. 1, v. 38), and the right of succession of other 
heirs to the property is also founded on competence for offering 
oblations at obsequies (18th verse), see also verse 32. Buta 
son, even if by the mere fact of his birth he delivers his father 
from the hell called put, is, according to the Dayábhága, ex- 
cluded for certain causes from inheritance in the same manner as 
other heirs (see the Dayabhiaga, Chap. V, paras. 4, 5, and 6); but, 
if he once succeeds, the estate is not. divested for anything less 
than degradation, through causes which would have excluded 
lim if they had existed before succession arise after the estate 
has descended, This is admitted by Mr. Justice Mitter (1). 


Their Lordships will proceed to consider the principal texts 
upon which the learned Judges who were in the minority found- 
ed their judgments. 

Mr. Justice Mitter, in his judgment (2), says :— 


"Of all the authorities above referred to, the Dayábhága of 
Jimutabahana, the acknowledged founder of the Bengal School, 
is undoubtedly the highest ; and it is, therefore, to the Dayabhaga 
that I shall first direct my attention. Ido not wish, however, 
to go over all the texts quoted and relied upon by the author 
of that treatise in discussing the widow's right of succession. I 
will refer to two of those texts only,—namely, the text of Vrihut- 
Menu, cited in v. 7, See. 1, Chap. XI of Mr. Colebrooke's trans- 
lation of the Dayábhága ; and that of Càtyayana, cited in v. 56 
of the same section and chapter. These two verses are as 
follow :— Sia X Ma T 


(L) The widow ofa childles$ man, keeping unsullied her 
* 


(1) 13 B. L. R., 7. 
(2) 13 B. L. R., F, B., 40. 
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husband's bed, and persevering in religious observances, shall i 


present his funeral oblation and obtain his entire share.’ 

(2. Let the childless widow, keeping unsullied the bed of 
her lord, and abiding with her venerable protector, enjoy with 
moderation the property until her death. After her let the 
heirs take it^." 

With regard to the former of the texts above cited, although 
the present participle is used, it clearly refers only to the con- 
duct of the widow up to the time of her husband's death, and 
not to her conduct subsequently. Itcannot mean up tothe time 
of her presenting the funeral oblation ; for, notwithstanding the 
order of the words, the meaning of the text is, that having obtain- 
ed the husband's share, the patni or widow should perform those 
ceremonies conducive to the spiritual benefit of her husband 
and herself, which can be aecomplished by wealth, and which a 
female is competent to perform. See Viramitrodaya, Chap. ITI, 
part 1,s. 2, and the Smriti-Chandrika, Chap. XI, Sec 1, verses 13, 
16 and 20. In this view the text would run thus,—“The widow 


of a childless man having kept unsullied her husband's bed, and* 


persevered in religious observances, shall obtain his entire share, 
and present his funeral oblation." 

Mr. Justice Glover points to the words “persevering in reli- 
gious observances," to prove that the whole text applies to a 
period subsequent to the husband's death, and as referring to a 
continually abiding condition, because he assumes that a wife 
cannot perform religious observances during her husband's life, 
and that, therefore, those words must have relation to a period 
after her husband's death. But the assumption does not appear 
to be correct, for in the Smriti-Chandrika, Chap. XL, Sec 1, v. 
17, the meaning of the words, “persevering in religious obser- 
vances’ are thus explained, “practising religious ceremonies 
even during the lifetime of the husband, with the husband's 
permission,” &c, whence the inference is drawn, in verse 18, 
that a patni, to inherit her husband's estate, must be a pious 
woman. And again in versg 12, a virtuous woman is “one that 
lives with her husband, associating with him in the performance 
of rites ordained by Sruti and Smriti, and observing fastings 
and other religious ceremonies.” 


The second of the texts relied upon is that of Càtyayana. 


. 
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It is important to see for what purpose the text was Sted. 


Moniram Kolita * and with that view to refer to the verses immidiately preceding 


Kerry Kolitsny- 


those in which the text is cited, for there is nothing more likely 
to mislead than to read a single paragraph from the Dayabhiaga 
or Mitàesharà alone without studying the whole chapter, and in 
some cases, even, without studying several chapters of the same 
treatise, 


In Chap. XI, Sec. 1, the author of the Dayábhága, verse 54, 
sums up his argument in support of the widow's right to suc- 
ceed to the entire property of her husband, for which purpose 
he had cited the text of Vrihut-Menu. He says:— 

"By the term ‘his share’ is understood the entire share apper- 
taining to her husband, not a part only," (the translator adds the 
words “sufficient for her support )." 

And then in v. 55 he concludes :—Therefore the interpreta- 
tion of the law is right as set forth by us," viz., that "the widow's 
right must be affirmed to extend to the whole estate" of her 


S Dusband (v. 6). 


He then proceeds in v. 56 to deal with the mode of enjoy- 
ment, and to show that, notwithstanding a widow takes the 
entire estate, she is not entitled to make a gift, sale, or mort- 
gage of it, to the exclusion of her husband's heirs. He says :— 


"But the wife must only enjoy her husband's estate after his 
demise; she is not entitled to make a gift, mortgage, or sale 
of 1t." 

And then, in support of that proposition, he refers to the 
second text cited, and proceeds :— 

"Thus Catyayana says : 





'Let the ehildless widow, preserving 
unsullied the bed of her lord, and abiding with her venerable 
proteetor, enjoy with moderation the property until her death. 
After her death let the heirs take 1t." 


Mr. Justice Mitter, in his judgment, remarks at p. 41 of 13 
B. L. R., that the author of the Dayabhaga cited that text, not 
for the purposé «for which he cigetl that of Vrihut-Menn, viz., 
that of establishing a widow's eight to succeed to the entire 
estate of her deceased husband, but for that of defining the 
nature and extent of the interest which devolves upon her, by 
virtue of that right. - | 


* 





d 





| 





In his remarks, made on referring the case, however, he 
reasons upon it as an isolated text, and says (1) :— 

"This passage shows clearly, not only that the widow's right 
ds a mere right of enjoyment, the word ‘enjoyment’ being under- 
stood in the sense explained above, but that the exercise of 
that right is absolutely dependent on her ‘preserving unsullied 
the bed of her lord’. The participle form of the word ‘preser- 
ving,” i.e, continually preserving, which is also the form used 
in the original (pdlaydnti) proves conclusively that the injunc- 
tion is one in the nature of a permanently abiding condition, 
which the widow is bound at all times, and under all cireum- 
stances, to satisfy; and the right of enjoyment conferred upon 
her being expressly declared fo be subject to such a condition, 


every violation of it must necessarily involve a forfeiture of 


right.” 

Mr. Justice Glover also, at page 57, expresses a similar 
opinion, and he refers to the present participle “preserving” as 
denoting continuance, and as referring to the time after the 


widow has taken the property originally, and, he adds besides, 


df the words “keeping unsullied" refer only to past time, what 
is to be made of the other part, which he assumes to import a 
condition, viz. “living with her venerable protector. “She 
cannot" he says, “ live with him until she is à widow, and 
while she lives with him she is to keep unsullied her husband's 
bed." Itis by treating the words, "living with her venerable 


protector " as constituting a condition that he endeavours to 


add force to his argument that the words “ keeping unsullied 
the bed of her lord,” also express a condition (2). But that 
argument fails inasmuch as it has been expressly held by 
the Privy Council, in the case of Cossi nauth Buysalk v. 


Hwrrosoondery Doasee (3), that the words “abiding with her 


venerable protector” do not create a condition of forfeiture in 
case of her refusing to abide with him. Referring to that de- 
sion, Mr. Justice Mitter says that it lends in an indirect way 
considerable support to his view, inasmuch as thay particular case 
m * 
(1) 13 R. L, R.. 16. 
1-0) 13 B. L R., 57. 

(3) Vyavastha Durpfna by Shama Charan Sircar, p. 07. and (judgment of 
Supreme Court), 2 Morley’s Digest, 108 ; 9.6, Morton's Decisions, Fd, of 1841, 
p. 85. 
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was decided expressly upon the ground that the widow had not 
* changed her residence for unchaste purposes. "Their Lordships, 
however, are of opinion that the words, “abiding with her vener- 
able pratector,” do not, under any circumstances, create a con- 
dition or a limitation of a widow's right to enjoy the property 
of her husband to the period during which she abides with her 
protector. They agree with the Chief Justice in the opinion 
which he expressed at p. 82, that neither the words, “preserving 
unsullied the bed of her lord,” nor the words, “and abiding with 
her venerable protector,” import conditions involving a forfei- 
ture of the widow's vested estate (1); but even if the words were 
more open to such a construction than they appear to be, their 
Lordships are of opinion that what they have to consider is not 
, so much what inference can be drawn from the words of 
Cátyayana's text taken by itself, as what are the conclusions 
which the author of the Dávabhága has himself drawn from them. 
It is to that treatise that we must look for the authoritative ex- 
position of the law which governs Lower Bengal, whilst on the 
ether hand nothing is more certain than thut, in dealing with 
the same ancient texts, the Hindu commentators have often 
drawn opposite conclusions. Now how has Jimutabahana dealt 
with this particular text? It has been seen for what purpose 
he cited it; but how does he comment on it in the rest of the 
section in which it occurs? He comments on the words, 
"venerable protector" (v. 57); he defines who are intended to 
take after the demise of the widow under the term "the heirs" 
(verses 58 and 59); glances at her duty to lead an abstinent, if 
not an ascetic, life, and to avoid "waste" (verses 60 and 61), 
and deals with her power of alienation, and the limitations upon 
it (verses 62, 63 and 64). But he nowhere says one word from 
which it can be inferred that, in his opinion, the text implied 
continued chastity as a condition for the duration of her estate, 
or that a breach of chastity subsequent to the death of her hus- 
band would operate as a forfeiture of her right. It can scarcely 
be supposed that a commentator so acute and careful as 
Jimutabahana,i* he had.drawn frpfn the text of Cátyayana the 
inference that a widow was to forfeit the estate if she should 
become unchaste after her husband's death, would not have 


(1) 13 B. L. R., 82. 
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stated that inference clearly by saying, in v. 57, "let her enjoy 


her husband's estate during her life, or so long as she continues * 


chaste,"instead of using only the words “during her life" and 
stating that“ when she dies" the daugters and othews are to 
succeed. 


The right to receive maintenance is very different from a 
vested estate in property, and, therefore, what is said as to 
maintenance cannot be extended to the case of a widow's state 
by succession. However, the texts cited in regard to main- 
tenance show that when it was intended to point out that a 
right was liable to resumption or forfeiture, clear and express 


words to that effect were used. Jimutabahana, in Chap. XI, 


Sec. 1, v. 48; of the Dáyabhága, refers to a text of Narada, 
in which he says, —"Let them allow a maintenance to his women 
for life, provided they keep unsullied the bed of their lord. 
But if they behave otherwise, the brother may resume that 
allowance" How different are those words from those used 
in the text of Cátyayana. 


Mr. Justice Mitter, in order to get rid of the argument that 


a daughter becoming a sonless widow or unchaste after having 
succeeded to the state of her father does not forfeit the estate, 
argues that the texts to which he refers are applicable to a 
daughter as wellas to a widow, and he refers to v. 31, Sec. 2, 
Chapter XL of the Dáyabhága to show that the text of Cátya- 
yana is applicable to all women (see 13 B. L. R., pp. 45 and 
46,48 and 49). 

It seems clear, however, that though an unchaste daughter 
is excluded from inheriting her fathers estate, or an unchaste 


mother that of her son, it is not by Virtue of either of 


the above-mentioned text of Vrihut-Menu or that of Catya- 
yana. Those texts have reference to the bed of the deceased 
owner of the estate. The words, “his funeral oblation," and 
“his share” und the “property,” have reference to the oblation, 
the share, and the property of the lord or husband mentioned 
in the preceding parts ofe the texts, whose, estate 1s to be 
inherited, and not to the husband or lord whose estate is not 
to be inherited, such as the husband or lord of a daughter or 
mother, as the case may be, of the deceased owner, who, in de- 
fault of a widow, may be next in succession to inherit his estate 
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* 15 s0. 2-3 ime: 31^ see, 2, Chap. XI. only extends to other women 
| m on — Solita /* the rule Applicable toa wife, that a gift. sale or mortgage of 
Nds — the estate is not to be made, and that after her death the heirs 

of the «deceased owner are to take, and not that part of the 
rule which is included in the words “keeping unsullied the 
bed of her lord.” ‘This is made elear by s. 30, in which it is 
said :— 


“Since it has been shown by a text cited (See. 1, v. 56) 
that on the decease of the widow in whom the succession 
had vested, the legal heirs of the former owner who would 
regularly inherit his property if there were no widow in whom 
the suecession vested, namely, the daughters and the rest, succeed 
to the sealth ; therefore, the same rule (concerning g the succes- 
sion of the former possessors next heirs) is inferred d. fortiori 
in the case of the daughter and grandson (meaning a daughter's 
son). whose pretensions are inferior to the wife's," 


Then comes s. 31, which is in the words following :— 


“The word * wife’ in the text above quoted (sec. 1, v. 56) is 
employed with a general import, and it implies that ‘the rule’ 
(meaning the rule referred to in Chapter XI, Sec. IT, and para. 
30) must be understood as applicable generally to the case of a 
woman's sucession by inheritance," 

Their Lordships have dwelt at some length upon the two 
texts that have been considered, since it is upon them that the 
arguments of the dissentient Judges are mainly founded. For 
the reasons above stated, they are of opinion that these texts, 
neither expressly nor by necessary implication, affirm the 
doctrine that the estate of a widow, once vested, is liable to 
forfeiture by reason of unchastity subsequent to the death of 
her husband, 


The judgments of the High Court have so exhaustively 
reviewed the later authorities upon this question that their 
Lordships do not think it necessary to go through the same 
task, — It is sufficient. to say that, in theip opinion, those 
nuthorities, though i in some degree ‘conflicting, greatly prepon- 
derate in favour of the conclusion of the majority of the Judges 
of the High Court. 


In their Lordships’ view it has not been established that 
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the estate of widow forms an exception to what Appears to be 1880. 


4 the general rules of Hindu Law, that an estate once vested by * TEN Kolita 

. sucessiðn or inheritance is not divested by any act which, 

. before succession or incapacity, would have formed 3 ground 
for exelusion from inheritance (1). 


The general rule is stated in the Viramitrodaya, a book of 
authority in Southern India (2) (see 12 Moo. I. A. 466; and 
Mr. Colebrooke's Preface to the  Dáyabhága) and which 
may also, like the Mitáeshará, be referred to in Bengal in 
eases where the Dáyabhága is silent. It is there said, in para. 
3 of the chapter on Exclusion from Inheritance (Chap. VIII), 
"among them however, an outcast (patita) and addicted to 
vice (upa piitaki) are excluded if they do not perform penance,” 
and then in para. 4 the exclusion again of these takes place if 
their disqualification occur previously to partition (or succes- 
sion), but not if subsequently to partition (or succession), for 
there is no authority for the resumption of allotted shares. In 
para. 5 it is said that the masculine gender in the word “ out- 
east,” &c., is not intended to be expressive of restriction, and 
that the law of exclusion, based upon defects excludes the wife 
or the daughters, female heirs as well. 


t. 
Kerry Kolitany. 


Mr. Justice Jackson has ably pointed out the great mischief, 
uncertainty, and cofusion that might follow upon the affirmance 
of the doctrine that a widow's estate is forfeited for unchastity, 
particularly in the present constitution of Hindu society and 
the relaxation of so many of the precepts relating to Hindu 
widows. The following consequences may also be pointed out. 

According to the Hindu Law, a widow who succeeds to the 
estate of her husband in default of male issue, whether she 


(1) This sentence which is above, in the printed copy of the judgment, 
should probably run thus : ** is not divested by any act or incapacity, which, 
before succession, would have &c. "—[L L. R. 5, Cale. 788.] 


(2) The following is in the judgment in Girdhari Lall Hoy v. The Bengal 
Government, 12 Moo. I. A», 466; 1 B. L. R., P. C., 52:—'* Adhering to the 
principles which this Board lately laid down in the case of (he Collector of 
Madura v. Mootoo*Ramalinga SNagphwpathy, 12 Moo, I. A; „se dO; and 438, their 
Lordships have no doubt that the Viramittodaya which by Mr. Colebrooke 
and others is stated to be a treatise ‘of high authority at Benares, i« properly 
receivable as an exposifor of what may have been left doubtful by the Mitác 
shard, and declaratory of the law of the Banares School.”—{l. L. R., 5 Cale., 
785]. 






; 1890. 2A. 
Moniram 1 Kolita 
Kerry Kolitany. 
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succeeds by inheritance or survivorship—as to which see the 


*Shivagunga: case (1)—does not take a mere life-estate in the 


property. 'The whole estate is for the time vested in her 
absolutely for some purposes, though in some respects for only 

qualified interest. Her estate is an anomalous one, and has 
been compared to that of a tenant in tail. It would perhaps 
be more correct to say that she holds an estate of inheritance to 
herself and the heirs of her husband. But whatever her estate 
is, it is clear that, until the termination of it, it is impossible to 
say who are the persons who will be entitled to succeed as 
heirs to her husband (2). The succession does not open to the 
heirs of the husband until the termination of the widow's estate, 
Upon the termination of that estate, the property *descends to 
those who would have been the heirs of the husband, if he had 
lived up to and died at the moment of her death (3). 


If the widow's estate ceases upon her committing an act of 
unchastity, the period of succession will be accelerated, and the 
title of the heirs of her husband must accrue at that period. 
Suppose a husband dies leaving no male issue and no daughter, 
mother, or father, but leaving a chaste wife, a brother, a nephew, 
the son of the surviving brother, and other nephews, sons of 
deceased brothers. The wife succeeds to the estate, and the 
surviving brother is her protector. (See Dáyabhága, Chap. XI, 
sec. l, v. 57) Ifhe survive the widow, he, according to the 
Bengal School, will take the whole estate, as sole heir to his de- 
ceased brother, and the nephews will take no interest therein, for 
brothers’ sons are totally excluded by the exsistence of a Uirpther 
(Dáyabhága, Chap. XI, sec, 1, v. 5. /d,, Chap. XI, sec. 6, verses 
land 2). Thesurviving brother may be advanced in years ; the 
widow may be young. ‘The probability may be that she will 
survive him. If her estate were to cease by reason of her 
unchastity, the benefit which he would derive from her fall 
would give him an interest in direct conflict with his moral 
duty of shielding her from temptation. But, further, the widow 
has a right to sell or mortgage her own interest jn the estate, or 
in case of necessity to sell*or mortgage the whole interest in it. 


(1) 9 Moo. L A., 604 ; 2 Pandit P. C. &, 25. 
(2) 9 Moo. L A., 604. | 
(3) 9 Moo. I. A., 001. 
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(Dáyabhága, Chap. XI. see 1, v. 62.) If her estate ceases by an Lg 

act of unchastity, the purchaser or mortgagee might be deprived * Moniram Kolita 
of his estate, if the surviving brother of the husband should ^ Kerry Kolitany. 
prove that the widow's estate had ceased in consequence of an 

act of unchastity committed by her prior to the sale or mortgage. 


Again, if the surviving brother shonld die in the life-time 
of the widow, all the nephews would succeed as heirs of their 
deceased uncle; but if the son of the surviving brother could 
prove that the widow's estate had ceased by reason of an act of 
unchastity committed in the life-time of his father, and that 
consequently the estate had descended to his father in his 
life-time, he would be entitled to the whole estate as heir to his 
father, to the exclusion of the other nephews. "Thus the period 
of descent to the reversionary heirs of the husband might be 
accelerated by an act of unchastity committed by the widow ; 
the course of descent might be changed by her act, and persons 
become entitled to inherit as heirs of the husband, who, if the 
widow had remained chaste, would never have succeeded to the 
estate ; and others who would otherwise have succeeded would 
be deprived of the right to inherit. 


In the case of Srimati Matangini Debi v. Srimati Jaykali 
Debi (1), the following remark was made by the then Chief 
Justice. He said :— 

“In the case of Katama Natchier v. the Raja of Shivaguaga (2), 
it was held that a decree in a suit brought by a Hindu 
widow binds the heirs who claim in succession to her; but that 
can only be in a suit brought by herso long as she holds a 


widow's estate. It would cause infinite confusion if a decree 

ina suit brought by a widow could be avoided, if it could be 
| shewn that she had committed an act of unchastity before she 
[ commenced the suit. Butif the rule contended for is correct, 


| and the estate which a widow takes by inheritance is merely 
an estate so long as she continues chaste, all the acts which a 
Hindu widow could do in reference to the estate might be 
avoided by rakiag up some act of unchastity against her. In- 
convenience would not be a ground for deciding a case like 
the present, if the lgw were clear upon the subject; but it ts 


(1)-5 B. L. R., 466, at p. 490. 
(2) 9 Moo. L A., 539; 2 Pandit. P. C. J., 25. 
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an argument which. may be fairly adduced when the authorities 


aniram: am Kolita "án favour of the opposite view are merely the expressions of 


d L 
Kerry Kolitany. 
*- 
- 
, " 
z 


opinion by Hindu Law Officers, or by European or modern text- 
writers,» however eminent, or even decisions of a Court of 
Justice, when they are in conflict with the decisions of other 
Courts of equal weight." 

Upon the whole, then, their Lordships, nfter careful consi- 
deration of this question, and of the authorities bearing upon 
it, have come to the conclusion that the decision of the majority 
of the Judges was the correct one, and it is important to remark 
that the High Court at Bombay, in the case of Parvati v. 
Bhiku (1), and the High Court in the North-Western Provinces, 
in the ease of Nehalo v. Kishen Lall (2), have given judgments 
to the same effect as that of the Full Bench at Caleutta in the 
present case. 


The widow has never been degraded or deprived of caste. 
If she had been, the case might have been different, subject. 
to the question as to the construction of Act XXI of 1850; 
Tor upon degradation from caste, before that Act, a Hindu, whe- 
ther male or female, was considered as dead by the Hindu Law, 
so much so that libations were directed to be offered to his manes 
as though he were naturally dead; see Strange’s Hindu Law, 
pp. 160 and 261; Menn, Chap. XL s. 183. His degradation 
caused an extinetion of all his property, whether aequired by 
inheritance, succession, or in any other manner. (Dáyabhága, 
Chap. L; paras. 31, 32 and 33.) The opinion. of Mr. Colebrooke 
in the Trichinopoly ease is founded on the distinction between 
mere unchastity and degradation. 


It is unnecessary to determine what would have been the 
effect of Act XXI of 1850, if she had been degraded or depri- 
ved of her caste in consequence of her unchastit y. 

Their Lordships, for the above reasons, will humbly advise 
Her Majesty to affirm the judgment of the High Court. 


*. : ut Appeal dismissed, 


(1) 4 Bom. H.C. R., 25, 
(2) I. L R., 2 AIL, 15. e 


Norx :—This case lays down that unchastity, subsequent to the luus band s 
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LI SELECTION OF LEADING CASES. 
SRI'BALUSU GURULINGASWAMI. 
SRI BALUSU RAMALAKSHMAMMA.* 

. RADHA MOHUN. 


v. 
HARDAI BIBL+ 
[Reported in I.L.R., 22 Mad., 398; and I.L.R., 21 AU., 460.] 


Their lordships judgment was delivered by— 

Lorp HOBHOUSE:— THE first of these two cases, which comes 
from Madras, was argued in February, 1898, but the judgment 
was postponed for the hearing of the second, which comes from 
Allahabad. "The reason was that each case raises a question of 
general importance on which different views have been taken by 
different High Courts, and it was agreed on all hands to be 
advantageous that the two litigations should be under consi- 
deration at the same time, The Allahabad appeal was argued 
in the month of July last, and their Lordships are now prepared 
to state their opinions on both cases. 

* In the Madras case, the plaintiff sued as one in the line of 
succession to the last owner of an estate who had died without 
issue, The principal defendant was a boy who had been adopt- 
ed by the last owner's widow with the consent of the family 


gnátis or sapindas. The plaintiff claimed a declaration that the 


adoption was invalid. His main ground Was that the adopted, 
boy was the only son of his father.  'lhe.defendants showed 
that the natural father of the boy authorized his widow to give 
him in adoption in the way which was actually effected between 
the two widows. and that the plaintiff himself in his character 
of sapinda was a party to the transaction, In addition to 
asserting the legal validity of the adoption, they pleaded that 
the plaintiff was estopped by his concurrence in it, 

The District Judge gave no opinion on the point of estoppel. 
He found that the law in Madras was settled, and he gave 
judgment in the following terms :—~ 

“The case illustrates how the people of this Presidency have: 

* PHIL nt the Maring of the appeal, "from. Madras:—Lorls Honnovsk 
MacNAGnTEN, and Sir Ricuakp Coven. : 


t Present at the hearing of the appeal fram the North- Weatern Provinces, 
decided in the same judgment with the above: Lords HknscHELL, WarsoN, 
Honnovsk and MacxaaurkN, and Sir Ricnano Coven, 
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‘settled down under the law as enunciated by thé Madras High P 
Court so long ago as 1862 (1), and re-affirmed in 1887 (2), and ite BH Balusu Cte 
i is impossible to say how many adoptions of only sons may have NE 
" been made during the last thirty years on the faith of such ign riri 
enunciation of the law, and what innumerable rights might be 


and 
~ ] éié * T Radha Mohun 
disturbed by any contrary decision after such a lapse of time. 


v. 
Hardai Bibi. 
The case was heard on appeal before the late Judge, Sir T. deos 


Muttusami Ayyar and Mr. Justice Shephard, who affirmed the 
decree below. "The learned Judges did not express any original 
opinion of their own on the main question. They thought 
that there was no estoppel, because at the date of the adoption, 
nobody thought of its being illegal. As to its legal validity, 

" they found*that all the Madras decisions had been in its favour 
and that the Madras Courts were right in following an uubroken 
current of authority in that Presidency, notwithstanding 
differences of view in other Courts. 


At this Bar two points have been taken : first, that the gift 
or reception of an only son in adoption is invalid in law ; and 
secondly, that, if not invalid, when the boy is received by tHe 
adoptive father or given by the natural father, it is so impoper 
that, in the absence of express authority given by a husband, 
his widow has no power to effect it. 


In the Allahabad appeal, it is not necessary to make any 
"statement of facts because the decree appealed from depends 
entirely on the answer given to a question referred by a Divi- 
sion Bench of the High Court to a Full Bench. That question 
is us follows :— 
l "The adoption of an only son having taken place in fact, 1s 
such adoption null and void under the Hindu Law?” That 
abstract question is the only one raised in the case lodged by 
the appellant and the only one argued at this Bar. The High 
Court answered it in the negative. Mr. Arathoon has contend- 
ed in a learned argument that it ought to be answered in the 
affirmative. 


— Ra, 


As regards * the second ,question raised m*the Madras case, 
^ dd is peculiar to that cas$, their Lordships feel no difficulty. 


E LJ 
(1) Chinna Gaundan v. Kumara Ganndan, 1. M. H. C. Re. 54. 
(2) Noarayanasami v. Kuppnsami, I. L. R., Li Mad., 43. 
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“Whe only authSrity for the argument of the appellants is the 


ES Baina Guru-  *opinion of the late Sir Michael Westropp, delivered in the case 
Hingeswami 


uisi ig 


and 
Radha Mohun 
r 
Hardai Bibi. 


of Lakshmappa v. Ramava (1), which was decided in the High 
Court of Bombay in the year 1875. That learned Judge held 
that, assuming that a man’s only son may be given in adoption 
by himself, yet if he has not expressly given to his widow an 
authority to make such a gift, it cannot be implied by law. 
Now the authority of a widow to give or take in adoption differs 
in different Schools of Hindu Law. Their Lordships are not 
re-trying this Bombay decision. In Madras it is established, as 
the learned Judge, Muttusami Ayyar shows that, unless there 
is some express prohibition by the husband, the wife's power, at 
least with concurrence of sapindas in cases where that is 
required, is co-extensive with that of the husband. That is 
certainly the simplest rule, and it seems to their Lordships 
wost consistent with principle. The distinction taken by 
Westropp, C.J., appears to have been quite novel, and also at 
variance with a decision by his predecessor, Sir Matthew Sausse. 
‘Lhere may be some peculiarity in the School of Law which 
prevails in Bombay to support it, though it has not been 
brought to their Lordships’ notice ; but if there is any such, it 
does not apply to these parties in Madras. On this point, 
therefore, their Lordships agree with the learned Judges below. 


What remains to them is the difficult task of deciding the 
mere general question which ts common to both the appeals. 
The diffieulty which first meets the eye is the variety of judicial 
opinions and of opinions in treatises, which, during the last 
quarter of a century, have been gathering into definite opposite 
channels in the different areas of jurisdiction. There are also 
other difficulties beyond. Many of the judicial decisions relied 
upon are embodied in imperfect reports or in mere notes of 
points. The question is complicated by the use of different 
moles of adoption not always clearly specified, and by the 
intrusion of special, local or tribal customs. And the original 
authorities, on which all the conflicting opinions alike are based, 
are written in Shnskrit, which fo» many centuries has been a 
dead language known only toa few"learned people, which hardly 
any of those who have been called to judgmerft have understood, 


(1) (1875) 12 Bom, H., €. R., 364, 
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wbiab. it is averred, probably sii truth, ‘Sie its m phases * Sri Pala Outo 


of meaning cannot be caught except by those who have studied 


closely and as a whole the language and the works of the 


particular writer under consideration. Their Lordshi ps have, 


however, one advantage over their predecessors in these 


inquiries, The greater attention paid of late years to the 
study of Sanskrit, has brought with it more translations of the 
sacred Hindu books, and closer examinations of texts previously 
translated. And in the Allahabad case especially, the appellant's 
side was argued in the High Court by Mr. Banerjee, who isstated 
by the Court to be familiar with Sanskrit, and it is the subject 
ofa very elaborate judgment by Mr. Justice Knox who is a 
student of Sanskrit and, as he tells us, has paid special atten- 
tion to the books of Manu and Vasishtha. Perhaps the most 
convenient course will be to set out the more important texts 
which have been brought into discussion, then to see how they 
have been treated by recent commentators and by judicial 
decisions, stating finally the conclusions to which their Lordship, 
have, with these aids, been brought. 


The most revered of all the Rishis or sages is Manu, who, 
though he says nothing specific on the point now in issue, is 
referred to ns favouring one side or the other. The passage 
cited are as follows. They are in t'hapter IX. 


“By the eldest son, as soon as born, a man becomes the 
father of male issue, and discharges his debt to his pitri» or 
progenitors. That son alone, by whose birth he discharges his 
debt to his fore-fathers and through whom he attains immorta- 
lity, was begotten from a sense of duty.” He adds sentences 
to affirm the powers, privileges and duties of the first-born, and 
his great importance in the family.— Verses 106-109. 


"By a son a man obtains victory over all people: by a son's 
son he attains immortality. Then by the son of that son he 
reaches the region of Brabus '— Verse 137. 


"Since the son delivers tlre father from fhe region called 
t, he was therefore called putre by Brahma himself '— 
- m 138. " 


"Whom the mother or the father give, with water” a son, 
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7 1809. M i similar, endowed with affection, he is to be deemed 
Sri Balusu Guru- * a daftrima, one brought forth."— Verse 168. 
— 


SE | In the three last quotations, their Lordships have followed 
Sri Balun Ram " the words of Mr. Justice Knox, who says that he has attempted 

Radha Mohun to follow the text, word by word, without interpolating or 
taking away any particle, and that onthat account his style is 
rough. (See Record and Golap Chandra Sarkars “Treatise 
on Adoption," p. 282.) 

Near to Manu, in point of antiquity and of authority, comes 
Vasishtha, around whose utterance on the point in issue, the 
greater part of subsequent comments has clustered. His 
` writings have been translated“ by Dr. Bühler and published in 

the work entitled “Sacred Books of the East,” Volume XIV., 
* which has been edited by Professor Max Müller. The passage 
in that translation is as follows, Chapter XV., page 75 :— 


". 
Hardai Bibi. 


"(1) Man formed of uterine blood and virile.seed proceeds 
from his mother and his father (as an effect) from its cause." 


“(2) (Therefore) the father and the mother have power to 
give, to sell, and to abandon their (son)." ^ 
> c 
“(3) But let him not give or receive (in adoption) an only 
son." 
"(4) For he (must remain) to continue the line of ances- 
a tors." 


"(5) Let a woman neither give nor receive à son except 
with her husband's permission." 


On the record, Mr. Justice Knox gives his own translation 
which does not appear to differ substantially, though it does 
slightly in form, from that of Dr. Bühler. 


Another ancient sage is Saunaka, of whom a text is quoted 
. in the Dattaka-Mimansa of Nanda Pandita as follows :— 


Section IV., Paragraph 1:—^"In reply to the question as to 
the qualification of the person to be affiliated, Saunaka 
declares :—'By no man having an only son (eka putra) is the 
gift of a son, to Me ever made ; bye man having several sons 
(bahu putra) such a gift is to bë made, on account of difficulty 

(pra yatnatas). +: 


Next in time is Yajnavalkya, whose writings, with com- 
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v» ^. ^ 
e. ments by Vijnaneswar, constitute the Mitacshara, a work of very 1555, 

high authority all over India. The material passages are as ' Sri Balusa Guru- 

. follows in Mr. Colebrooke's translation, Chapter L, Section — 
3 XI: — > * Sri Balusu Rama- 
Y EON —' s called a son an 
a nh ion apa — paan Radha Mohun 


"> 


' ins) whom his father or mother affectionately gives as a Ree 
. son, being alike [by class] and in a time of distress, confirming Kardat Bint 


the gift with water’.” 

Para. 10. “By specifying distress it is intimated that the son 
should not be given unless there be distress. This prohibition 
regards the giver [not the taker].” 

Para. 11. "So an only son must not be given [nor accepted]. 
For Vasishtha ordains ‘Tet no man give or accept an only son." 

Para. 12. "Nor, though anumerous progeny exist, should 
an eldest son be given, for he chiefly fufils the office of a son, 
as is shown by the following text :—'By the eldest son as soon 
as born a man becomes the father of male issue,” 


"Phe above-mentioned writings are all classed among the 


 Smrijis, which are held by orthodox Hindus to have emanated ° 
from the Deity, and to have been recorded, not® like the Sruti 


in the very words uttered by that Being, but still in the langu- 
age of inspired men. They contain precepts whose authority is 
beyond dispute, but whose meaning is open to various interpreta- 
tions and has been, and is, the subject of much dispute, which 
must be determined by ordinary process of reason. The 
Dattaka-Mimansa stands on a different footing. It is not older 
than the 17th century A. D., and does not claim any but 
human origin. Indeed its translator, Mr. Sutherland, SAYS 
that it is "as its name denotes, an argumentative treatise, or 
disquisition, on the subject of adoption; and though, from the 
authors extravagant affectation of logic, the work is always 
tedious, and his arguments often weak and superfluous, and 
though the style is frequently obscure, and not unrarely Inac- 
curate, it is on the whole compiled with ability and minute 
attention to the subject, and seems not unworthy of the celebrity 
which it has attained" (1). ' Moreover it was written during 
omedan rule and cannot be the work of a lawgiver or Judge. 
The date of the Dattaka-Chandrika i is not certain, but it is at all 
(1) Preface to the Dattak Mimansa, Madras Reprint, 1579 


€ ‘ 


* 
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1899. events very much later than the Smritis, and it stands only on the 
=< “ l d 
Sri Balusu Guru- * footing of a work by a learned man. Messrs. West and Bühler, 
Hngsewami in their valuable work on Hindu Law, 3rd Edition, page 11, 


a 
Sri Balusu Rama- speak ahus — The  Dattaka-Mimansa and the Dattaka- 
« lakshmanmmoa, 


dos 1 CE Chandrika, the latter less than the former, are supplementary 
— — authorities on the law of adoption. Their opinions, however, 
Hardai Bibi, are not considered of so great importance but that they may 


be set aside on general grounds, in case they are opposed to 

the doctrines of the Vyavahara Maynukha or of the Dharma- 

sindhu and Nirnayasindhu.” This is spoken with special 

reference to Bombay or Western India. But both works have 

had a high plaee in the estimation of Hindu lawyers in all 

parts of India, and having had the advantage of being translated 
| into English at a comparatively early period, have increased 
their authority during the British rule. Their Lordships 
cannot concur with Mr. Justice Knox in saying that their 
authority is open to examination, explanation, criticism. adop- 
tion or rejection like any scientific treatises on European 
éurisprudenee, Such treatment would not allow for the effect, 
which long acceptance of written opinions has upon Social 
customs, and it would probably disturb recognised law and 
settled arrangements. But so far as saying that caution is 
required in accepting their glosses where they deviate from 
or add to the Smritis, their Lordships are prepared to concur 
with the learned Judge. 


The passages in the Dattaka-Mimansa are as follows :— 
They are contained in Sec, IV. Para. 1 is that which gives the 
saving of Saunaka already quoted. Para 2.—"He, who has 
one son only, is eha-putra, or one having an only son: by such 
a one, the gift of that son must not be made: for à text ol 

. Vasishtha declares ‘an only son let no man give &c.” ‘Pars 
6—The writer comments on the word “ever” as used by 
Saunaka thus: “In a time of calamity, accordingly, Narada 
Says -—a deposit, a son, and a wife, the whole estate of a man 
who has issue living, the sages have declared wnalienable, even 
by a man oppressed by grievoyis calamities: although the 
property be solely that of the man himself, This text also 
regards an only son; for it is declaratory of the same import 


| as the texts of Saunaka and Vasishtha," Para $.—The write 
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comments on Saunaka's words “by no man having an only 
son” thus :—"From this prohibition the gift by one having tw«f 
sons being inferrible, this part of the text (By one having 
several sons, &c.') is sübjoined, to prohibit the same by one 
having two sons also." 

The Dattaka-Chandrika (Sec. 1, Para. 27) only repeats 

— Vasishtha's saying, and couples it with the obligation to adopt 
a brother's son if there is one. 

Their Lordships do not propose to spend much time in a 
close examination of the recent commentators. They have 
been very carefully sifted in the Indian Courts, and naturally 
so, seeing what was the paucity and obscurity of judicial 
authority until within the last thirty years or so. The prin- 
cipal effect which they have on the mind is to show the great 
variety and uncertainty of opinion on the question now in 
issue. The earliest of those referred to is Jagannatha, a 
learned Hindu lawyer employed by Sir W. Jones to compile 
a Digest, He thought that the prohibition in the Smritis is 
only moral and not legal. That also is the opinion of the two 
latest writers, both deeply versed in the Sanskrit language, 


Mr. Mandlik who appears to have translated the texts of 


Saunaka, and Mr. Golap Chandra Sarkar who has written a 
treatise on adoption. Sir Thomas Strange, writing in the year 
1830, expresses an opinion in the body of his treatise, that 
the prohibition is monitory only, Vol. I, p. 87. On the other 
hand, the weighty opinions of Mr. Colebrooke, Sir Francis 
Macnaghten and Mr. Sutherland are thrown into the seale; 
and that of Mr. Justice Strange is also cited to the same effect, 
and is supposed by some to express the latest opinions of his 
father, Sir Thomas Strange. But it may be observed that 
Sir Francis Macnaghten and Mr. Justice Strange found their 
opinions on the wickedness of the act in question, and that the 
adoption of an eldest son is placed by Mr. Justice Strange 
on precisely the same footing as that of an only son, and 
- — A js ranked by Sir F. Macnaghten as a heinous crime, though not 
f 30 heinous as the adoption, of an only son. Their Lordships 

think that the authority of recent text-writers must not be 

stated more favourably to the present appellants than is stated 

in the book of Messrs. Westand Bühler, Expressing no opinion 
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SELECTION OF LEADING CASES, 


of their own, fhose learned writers say at page 908 :—"If he 
have but one son, the gift of that one is everywhere reprobated 
as a grave spiritual crime. By most the gift is thought invalid.” 
Their Loylships turn now to the more solid ground of judicial 
decision. 


In Madras, the course of decision has been very simple. In 
1862 the High Court decided that the adoption of an only son, 
however sinful, was valid in law. It has been shown by Mr. 
Mayne that a previous decision then relied on was misapprehend- 
ed by the learned Judges. But that was not the sole ground 
of their decision ; they also relied on learned opinions and they 
agreed with those opinions. And the same High Court has 
since that time had the same question brought before it more 
than once; three times, it is stated in one of the judgments 
below. There has been no fluctuation in their decisions. It 
must be taken that the law in Madras has ever since been 
settled in favour of the present respondents. 

In Allahabad also the condition of judicial decisions is simple. 
In 1879 the question was brought before a Full Bench of, the 
High Court consisting of Sir Robert Stuart and Sir Charles 
Turner, who were English Barristers and three eminent Civilians, 
Justices Pearson, Spankie and Oldfield. The Court decided 
in favour of the adoption, Sir C. Turner dissenting. In the 
year 1889, some doubts were expressed on the point by Justices 
Straight and Mahmood, and that cireumstance, coupled with 
the delivery of adverse opinions by the High Courts of Calcutta 
and Bombay, led to the rather unusual course of referring the 
same question to a Full Bench, of which Mr. Justice Mahmood 
was one. The result has been an unanimous decision supported 
by judgments of the Chief Justice and Mr. Justice Knox which 
are remarkable for research and fulness of treatment, 


In Bengal there has been more fluctuation of opinion. The 
law was quite unsettled in the year 1868. It would be of little 
use now to examine the earlier decisions in the Sudder Dewany 
Adawlut and the Supreme, Court. "What has bĉen done with 
great care by Sir William Markby in a case about to be men- 
tioned, The first case which raised the exacé question in the 
High Court, was heard in the year 1868 before Justices 
Dwarkanath Mitter and Louis Jackson, The judgment was 
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delivered by Mr. Justice Mitter. After quoting „passages from 
the two above-mentioned Dattaka treatises, the learned Judge 
lays the law down thus: “The institution of adoption, as it 
exists among the Hindus, is essentially a religious institution. 
It originated chiefly, if not wholly, from motives of religion ; 
and an act of adoption is to all intents and purposes a religious 
aet, but one of such a nature that its religious and temporal 
aspects are wholly inseparable. ‘By a man destitute of male 
issue only, says Manu, ‘must the substitute for a son of some 
one description always be anxiously adopted, for the sake of the 
funeral cake, water, and solemn rites.’ (1) It is clear, therefore 
that the subjeet of adoption is inseparable from the Hindu 


religion iteelf, and all distinetion between religious and legal 


injunctions must be necessarily inapplicable to it.— Eaj« 
Upendra Lal Roy v. Srimati Rani Prasannamoy? (2). 

There is no doubt that this judgment has exercised very 
great influence on the controversy; and, indeed, if the learned 
Judge's fundamental position were sound, there could be no 
controversy at all. Let us assume for this purpose, thongh, 1 
is matter of grave dispute, that the learned Judge is right in 
saying that adoptions originated in motives of religion and 
not in the ordinary human desire for perpetuation of family 
properties and names. Still the question is whether certain 
preéepts have a legal or only a religious bearing. What is there 
in the subject matter of adoption which makes it clear that all 
precepts relating to it must beara legal character? The learned 
Judge does not diseuss that question. He begs it, merely 
stating that his own inference clearly follows from Manu's text. 
Their Lordships think that the doctrine propounded by him 
is equally opposed toa reasonable construction of the books, 
apart from decision, and to decided cases. Indeed to show how 
far the doctrine is from being universally applicable, it would 
not be necessary to go further than the passage which the 
learned Judge himself cites from Manu, though, of course, 
differences may be suggested between prohibitory and mandatory 
injunctions. Manu prescribes adoption on the score of religion. 
According to Mr. Justices Mitter this is necessarily a legal 
injunction, yet gothing is clearer than that there is no legal 


(1) Dattaka Chandrika, Sec. I, Cl. 3. 
(2) (1868) ! B. L. R., 221, 
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f SELECTION OF LEADING CASES. 


compulsion upoh a Hindu to adopt a son, however irreligious it 
"may be in him not to do it. There is not even any legal 
compulsion on his widow to do it, when he is dead and cannot 
have a natural son. But the principle laid down is so important, 
goes so deep down to the root of these questions, and has 
exercised such influence, that their Lordships think it necessary 
to discuss 1t at length, for which this will be a convenient place. 


Their Lordships had occasion in a late case to dwell upon the 
mixture of morality, religion and law in the Smritis, Rao Bal- 
want Sing v. Rani Kishori(1) They had to decide whether a 
prohibition on alienation of property away from a man's family, 
certainly based on religious grounds had a purely religious or 
also a legal bearing. "They then said — All these old text-books 
and commentaries are apt to mingle religious and moral consi- 
derations, not being positive laws, with rules intended for positive 
laws. In the preface to his valuable work on Hindu Law, Sir 
William Macnaghten says (2), ‘it by no means follows that 
because an act has been. prohibited, it should, therefore, be 
eánsidered as illegal. The distinction between the vinculum 
juris and the vitteulmn pudoris is not always discern- 
ible” They now add that the further study of the subject 
necessary fer the decision of these appeals, has still more im- 
pressed them with the necessity of great caution in interpreting 
books of mixed religion, morality and law, lest foreign lawyers 
accustomed to treat as law what they find in authoritative books, 
and to administer a fixed legal system, should too hastily take 
lor strict law precepts which are meant to appeal to the moral 
sense, and should thus fetter individual judgments in private 
affairs, should introduce restrictions into Hindu society, anc 
impart to it an inflexible rigidity, never contemplated by the 
original law-giyers. 

The late extension of the study of Sanskrit has apparently 
resulted not in weakening but in strengthening the cited opinion 
of Sir William Macnaghten. Of course, their Lordships do not 
presume to form any opinion on questions of Sanskrit grammar, 
but they observe that Mr. Golap Ghandra, who is frequently 


4, 


(1) (1898) L. R., 25 LA., 54, at p. 68. 
(2) ‘Principles and Precedents of HindueLaw', VoL, I, Preliminary Re- 
marks, p, vi. 














HINDU LAW, 


referred to in the judgments below, contends as a matter of 


| Grammar, that words (e. y., those of Saunaka) which have been I 


translated in the imperative form of command should take that 
_ of recommendation. Mr. Mandlik insists on the same tiew, and 
* Mr. Justice Knox says that he originally took a contrary view, 


but has been brought round by the authority of Mandlik and 


another Sanskrit scholar, Mr. Whitney. 


Let us see now how Mr. Justice Mitter's principle accords 
with actual decisions. The controversy respecting eldest sons, 
whether or not they can be given in adoption, has a strong 
bearing on the present question. Manu attaches the highest 
importance to the character of an eldest son. The relevant 
passages from his Institutes have been quoted above. 


No specific prohibition is contained in these passages, but the 
reasonable inference from them is given in the Mitaksharà in 
Ch. I, Sec. XI, para. 12, which has been already quoted. This 
express prohibition has been taken by some to be a legal rule, 
and has been enforced by modern writers of weight, as before 
stated, and in legal decisions, It would certainly fall within 
Mr. Justice Mitter's principle. But it is quite abandoned all 
over India as their Lordships understand; and the prohibition 
‘is held to be a matter for religious consideration only. It was 
the subject of careful examination and express decision by 
Justices Markby and Romesh Chandra Mitter in the case of 


 Junokee Debea v. Gopaul Acharjea (1). 


Again, it is laid down that the giver of a son ought to have 
more than two sons. The text of Saunaka quoted above says 
that the gift is Lo be made by one having several sons Gul 
putra). ‘The Dattaka-Mimansa, Sec. IV., cl. 5, lays it down that 
the Sanskrit word signifies more than two, and that 
Saunaka's precept was introduced for the express purpose of 
excluding the inference that a man with two sons might give 
one in adoption. The Dattaka-Chandrika, Sec. I, Cl. 29 and 
30, declares the same law. The precepts are precise, and yet 
their Lordships tannot find ethat anybody asserts them to be 
law in any but the religious sense, , 


^ Another precepteis that a Hindu, wishing to adopt a som, 


(1) (0877) L L. R.. 2 Calic., 365. 
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1899. | should adopt the son of his whole brother in preference to any 

Sri Balusu Guru- * other person. That question came before this Board in the year 
e : 1878 in a case in which the Subordinate Judge had held the 

Sri Balusu Rama- adoptioi? to be invalid for violation of this precept, and the High 


lakahmamma, 7 ees à e 

Ca s Court were of a contrary opinion, "This Board held that the 
| m nd terms of the precept were contained in both the Dattaka 
Hardai Bibi. 


Mimansa and the Dattaka-Chandrika, and they are founded on 
the Mitákshará. Nevertheless they held that it is not a pre- 
cept of law. "They referrel to the opinions of English text- 
writers to support them. No decision in point was cited, and 
probably there is none in the books. 


One of the conditions for adoption laid down by Manu in 
the passage first quoted from him is that there must be distress. 
. This is emphasised in the Mitákshará, Chap. I, Sec. 11, para. 
10: “The son shall not be given unless there be distress,” which 
appears to mean that the giver must be in distress. “This 
prohibition”, it continues, “regards the giver,” and then occur 
the words “not the taker,” apparently interpolated by the 
c learned Benares lady who wrote under the name of Balam 
Bhatta. The Dattaka-Mimansa, Sec. IV, Cl. 20, says, ^no 
distress existing, the giver commits a sin on aecount of the 
prohibition." If then the giver commits a sin, the taker who 
enables him to do it cannot be free from sin; and if the com- 
mission of a sin makes the transaction void in law, there can 
be no gift and consequently no adoption. And yet nobody 
contends for the legal force of this prohibition. It does not 
appear that in cases of adoption any inquiry is ever made about 

the distress of the natural father. 


It is clear that the principle, laid down so confidently by 
Mr. Justice Mitter as paramount in cases of adoption, is 
i repeatedly repudiated in practice; and in the Bengal case next 
to be cited, the learned Judges, while following the conclusion of 
their predecessors, dissociated themselves from the fundamental 
reason assigned for it. 
Moreover this sweepipg doctrire of Mr. Justice Mitter is 
not consistent with the prevalence of exceptional customs or 
- other interferences with law. ‘The extent to which the Smritis 
S admit of special customs has not been argued in these cases 
, . and their Lordships cannot easily form any judicial opinion 
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— it. But in a diseussion about. the sources of Hindu Law 
by Dr. Jolly published in 1883 (see page 33), that learned - 
Sanskrit scholar states grounds for holding that customs are 


only recognized by the Smritis when they do not coatravene 
Divine laws. ; 

Mr. Arathoon has impressed upon their Lordships more than 
once during this argument tbat the texts he relies on are held 
to emanate from the Divine Power. If then that Power has 
said that certain modes of adoption shall be null and void, how 
can any human practices lawfully limit its operation? And yet 
the validity of local or tribal customs to adopt only sons is 
asserted by every jurist. In the Punjab such a custom is 
received ase the general law of that large area, and it governs 
the relations of the eight millions or so of the Hindus (Jats, 
Brahmans, Rajputs and others) who live there: and that, 
though the sources of their law are the same Smritis which are 
followed in other parts of India. "The inference is that among 
numerous Hindu communities, the prohibition: of the Smritis 
on this point has not been recelved as invalidating the 
transaction, 

Again, if the religious and legal injunctions were co-exten- 
sive, it would place both Courts of justice and legislatures in 
a very delicate position when dealing with such matters. Sup- 
pose that in this Madras case, the Court had upheld the plea 
of estoppel ; it would have set up a judicial rule to bar the 
working of a Divine law. Suppose that the statutory six years 
had elapsed and that the suit had been barred by time; then 
the Legislature would be interfering to bar the working of a 
Divine law. In each case a separation would have been made 
between those religious and temporal aspects which Mitter, 
J., declares to be wholly inseparable. Yet the British rulers 
of India have in few things been more careful than in avoiding 
interference with the religious tenets of the Indian peoples. 
They provide for the peace and stability of families by imposing 
limits on attempts to disturb the possession of property and 
the personal legal status of individuals. Wielt the religious 
side of such matters they do not, pretend to interfere. But 

the position is altered if the validity of temporal arrangements 
on which temporal Courts are asked to decide is to be made 
subordinate to inquiries into religious beliefs, 
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No system of law makes the province of legal obligation co- 
* extensive with that of religious or moral obligation. A man 
may, in his conduct or in the disposition of his property 
disregard the plainest dictates of duty. He may prefer an 
unworthy stranger to those who have the strongest natural 
claims upon him. He may be ungrateful, selfish, cruel, 
treacherous to those who have confided in him and whose 
affections for him have ruined them. And yet he may be 
within his legal rights. The Hindu sages, doubtless, saw this 
distinction as clearly as we do, and the precepts they have 
given for the guidance of life must be construed with reference 
to it. If a transaction is declared to be null and void in law, 
whether on a religious ground or another, it is so¢ and if its 
nullity is a necessary implication from a condemnation of it, the 
law must be so declared. But the mere fact that a transaction 
is condemned in books like the Smritis does not necessarily 
prove it to be void. It raises the question what kind of con- 
demnation is meant. 


." 
* It is true that the learned Judges, Mitter and Jackson, refer 


to the texts of the Dattaka-Mimansa and Chandrika. But 
according to the paramount principle laid down by them, those 
texts could only be read in one way. That principle is in fact 
the sole ground of the decision, and as it cannot be admitted, 
the decision is deprived of weight. 


The next case in Bengal was decided in the year 1878 by 
Chief Justice Garth and Mr. Justice Markby, Manick Clhuwnder 
Dutt v. Bhuggobutty Dossee (1). In delivering judgment, Sir 
W. Markby reviews with great care and discrimination the 
then existing authorities, judicial and non-judicial, and he shows 
that only in four cases had the point been brought before the 
highest Courts of appeal in India. There had been no decision 
at that time in Allahabad. The Madras High Court supported 
the adoption: so apparently did the Bombay High Court, for 
the judgment of Chief Justice Westropp, which threw doubt 
upon the point, though delivered ig 1875, wasmot reported as 
early as 1878. The Icarned Jùdge states the ground of his 
decision thus: “ It appears to me, therefore, that the vast prepon- 
derance of authority, if not the entire “authority in Bengal, 

(1) (1678) L- L. R.. 3 Cale.. 443, at pp. 460, 461. . 
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is against the validity of the adoption of an only son;and if — 
we were to hold the adoption of the plaintiff in this case to be 


valid, it would be necessary to over-rule both the carefully con- 
sidered decision of Jackson and Dwarkanath Mitter, 3J., and 
the equally careful decision of four Judges of the Sudder 
Court. This of course could only be done by a Full Bench. 
But we could only refer the case to a Full Bench if there is a 
confliet of authority, or if we ourselves differ from these 
decisions. Having gone through all the cases with a great care, 
I do not think it can be said that there is any such conflict 
of authority in Bengal as to justify us in referring the case to a 
Fall Bench on that ground ; and I am not prepared to refer the 
case to a Full Bench upon the ground, that I myself think the 
adoption of an only son valid. On the contrary, on the best con- 


‘sideration, I have been able to give to the authorities, I think 


such an adoption ought, in Bengal, to be held to be invalid, 
wherever the effect of holding such adoption to be valid would 
be to extinguish the lineage of the natural father, and so to 
deprive the ancestors of the adopted son of the means o? 
salvation." 

— "This is very a instructive judgment and entitled on all 
grounds to great respect ; and it is with great respect that their 
Lordships, being obliged to differ either from it or from ot her 
High Courts, proceed to note some points which detract from 
its weight. As to the vast preponderance of authority in 
Bengal, there were only two decided cases. One was before the 
Sudder Dewany Adawlut and is Nundram v. Kashee Pande (1). 
The report does not show any examination of the question by 
the learned Judges themselves. Their decision appears to rest 
wholly upon the opinion of Pandits, who in their turn content 
themselves with a simple citation of texts. The other decision 
rests entirely on a principle which is untenable, as Sir W. 
Markby himself showed the year before, in Janokee Delia v. 
Gopaul Acharjea (2). Moreover the Court in 1575 hardly 
addressed itself to the question why the injuneti« ms relating to 
the only son are imperative'and legal while those which relate 
to the eldest son are only monitory or religions. In 1877, 
Sir W. Markby says that while the latter prohibition is only 
7* (1) (1823) 38. D. A., 232. (2) (1877) I. L. R., 2 Cale , 365. 
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monitory, the former is clear, referring, as their Lordships 
suppose, to the differences of expression in Colebrooke's transla- 
tion of the Mitákshará. In 1878, he intimates that the stronger 
objeetien to the adoption of an only son is based on religious 
grounds, on which their Lordships remark that Manu ascribes a 
character to the eldest son which affords strong religious 
grounds against his adoption, and that they do not find them- 
selves competent to put such grounds in the balance against 
one another, so as to decide which is the stronger, 


On this point they add, that there seems to have been a 
great deal of exaggeration used in urging the religious topic 
throughout this controversy, especially in later times, Manu 
says that by the eldest son, as soon as born, a man discharges 
his debt to his progenitors; and it is through that son that he_ 
attains immortality, According to him, the son serves his 
fathers spiritual welfare at the moment of his birth. There is 
no intimation that if the boy dies the next day, or fails to have 
a son, this service is obliterated. Why then should it be so, if 


“the boy is adopted ? It is true that Manu attributes additional 


value to the first-born's son and grandson. It may be that such 
further benefit is lost by adoption, as it would be by death, but 
that is a very different thing from depriving the ancestors of the 
adopted son of the means of salvation, which have been already 
attained. — Vasishtha, whose text is the fundamental one, docs 
not rest his injunction on spiritual benefit at all but he says 
that the only son is to eontinue the line of his ancestors ; one 
of the very commonest of human motives for desiring legitimate 
issue, Nor does he make any allusion to ‘put' here, or, if Mr. 
Justice Knox is right, elsewhere. If he was really thinking 
of the spiritual benefits of the son's ancestors as the ruling con- 
sideration, it is inexplicable that he should not have said so, 
Moreover, their Lordships asked during the argument why a 
man who had given a natural son in adoption could not after- 
wards, if he was so minded, adopt another; and neither 
authority nor reason was adduced to show that he could not. 


That is the state of huthoritits in Bengal. The question 
has never come before à Full Bench, and it seems to their Lord- 
ships that there is only one decision, viz „ that of 1878, to which 
great weight is to be attached. . 
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In Bombay, after a Division Bench had detided in favour 
of validity, the question was discussed before another Division 
Bench in the year 1875, Lakshmappu v. Ramava (1). The 


ease was decided on another ground as has been mgntioned 
above, But the Chief Justice, Sir M. Westropp. delivered an 
elaborate judgment containing his reasons for holding the 


adoption of an only son to be invalid. Those reasons appear 
to have been adopted by the Court including Sir M. Westropp 
himself in a subsequent case which was decided in 1879 but 
has never been reported. In 1889, the question was referred 
to a Full Bench, who simply followed the unreported case. See 
Waman Raghupati Bova v. Krishnaji Kashiray Bova (2). 
Sir C. Sarjent, the then Chief Justice, delivered judgment. He 
pointed out that prior to Lakshappa v. Ramava (1), the deci- 


*sions in Bombay were in favour of validity; that the judgment 


of Sir M. Westropp in that case was the first that treated the 
point with due consideration; and that as the opinion there 
expressed had been adopted by a Full Bench, it was not proper 
toreviewit. The decision was necessfrily in favour of invalidity, 
The law in Bombay therefore rests on the authority of the un- 
reported case of 1879, which itself rests on the reasoning con- 
tained in the judgment of 1875. 

In that judgment the learned Chief Justice makes more 
elaborate reference to the Smritis than is contained in any 
judgment earlier than the present Allahabad ease, He dwells 
emphatically on Colebrooke's translation of the Mitákshará, 
showing that with regard to the only son the expression “must 
not,” and with regard to the eldest, the expression, “should not,” 
is employed. He adds that the distinction is even more st rongly 
marked in the Mayukha, which is received as a high authority 
in Bombay. On this point, their Lordsbips interpolate again 
the remark that they are not re-trying the Bombay decision 
and that the effect of the Mayukha has not been argued before 
them. He then examines decisions by Bombay Courts prior to 
the establishment of the High Court, which certainly exhibit a 
confusion of legal opinion. e The authority of the High Court 
up to 1875, though not peshaps very decisive, was in favour 
of validity. From this, and from the decision of the Madras 


(1) (1875) 12 Bom. H. C. R., 364. 
. (2) (1889) I. L. R.. 14 Bom., 249, 
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Court, the learned Chief Justice differs. He cites the passages 
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we have now been made familiar. And his decision apparently 
is founded on the language of Colebrooke's Mitákshnrá and on 
the judgment of Mr. Justice Mitter. "Their Lordships have 
already stated their reasons for thinking that the latter of these 
foundations is unsound. The value of the former will be 
examined presently. "They have also stated above that the 
point actually decided in this case is a novel suggestion of the 
learned Chief Justice, and is unsustainable in principle, and 
unsupported by authority unless there be something peculiar 
to Bombay to support it. 


Before leaving this judgment, their Lordships ought to state 
their concurrence with the learned Chief Justice in his remarks 
on the so-called doctrine of factum valet. That unhappily ex- 
pressed maxim clearly causes trouble in Indian Courts. Sir M. 
Westropp is quite right in pointing out that if the factum, the 
external act, is void in law; there is no room for the application 
af the maxim. The truth is that the two halves of the maxim 
apply to two different departments of life. Many things, which 
ought not to be done in point of morals or religion, are valid in 
point of law. But it is nonsensical to apply the whole maxim to 
the same class of actions and to say that what ought not to be done 
in morals stands good in morals, or what ought not to be done 
in law stands good in law. Sir M. Westropp has, not without 
cause, reduced the ambiguous maxim to its proper meaning. 


Such was the state of judicial authority in India prior to 
the present cases. Foras regards the Punjab, it is true that, 
in the early days of the Chief Court, Judges have pronounced 
opinions in favour of the adoption under general Hindu Law; 
and in 1874, Melville and Thornton, JJ., pointed out that the 
turning point of the controversy was Mr. Justice Mitter's judg- 
ment of 1868, But after the first reported case in 1867, the 
decisions there have turned on the popular customs into 
which the Government had the prudence to inquire immediate- 
ly after the annexation, snd which they made the foundation 
of law. The Punjab, therefore, may be omitted i in our estimate 
of judicial authority, The reasons against. "the validity of the 
adoption of an only son are contained in the three judgments of 
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the learned Judges, Mitter, Markby and  Westropp. The nn. 
point has never come before this Board for decision. It has Sri Balusu Guru- 
been alluded to in two cases but in so indirect a way that | Bi dapes 
though the authority of the Board is relied on by both sides — — 
it is not available for either. The foregoing remarks represent 
all the light which has been thrown on the Smritis to which, 


after all, we must recur to decide the question. 


and 
. Radha Mohun 
Fa 
Hardai Bibi. 


In addition to the remarks already made on the bearing of 
 Manu's texts, those of Mr. Justice Knox upon his silence are 
worthy of attention. Manu mentions three conditions for a 
good gift of a boy in adoption. The natural father must be 
in distress; the boy must be "similar, apparently meaning of 
the same caste with the adoptive father; and he must be 
affectionate. Nothing is said about his having brothers, which 
is now represented as a vital condition the breach of which is 
asin, heinous crime as some writers have called it, and as 
annulling the transaction. It seems very unlikely that Manu 
should either have viewed it in that light, or with his very high 
‘notions of the value of the first-born should have overlooked œ 

the point altogether. , 


The crucial text is that of Vasishtha. He first states the 
parents’ power in the most sweeping terms, and derives it from 
causes affecting every child that is born into the world. The 
power is to later ideas, whether Hindu or English, an extravagant 
one; but it accords with what we know of the early stages of 
other nations and probably did not shock the contemporaries of 
Vasishtha, though the sage Apastamba, who is perhaps of equal 
antiquity, denies the right to give away or sell a child. (Prasna 
II, Patala 6, Khanda 13, paras. 6-11) (1) A man may sell his 
son—no restriction of purpose is expressed—or he may even 
abandon him. But then comes an injunction expressed in 
terms which may amount to a command or may be only a 
. recommendation, viz., that an only son should not be given or 
| accepted. The first remark to be made upon this is akin to 

the one just made upon Manu. If Vasishtha intended to except 

an only son from the father’s power to give in adoption, why 

did he not say so? It would have been much more simple. 

= But he first states the power, and far greater powers, in the 
fl) ‘Sacred Brooks of the Kast,’ Volume I, pp. 150, 131 
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1599. broadest terms, ‘and then adds a qualification which is, to 
Sri Balusn Guru- put itat the highest, in ambiguous terms. That looks much 
liugaswami more like an appeal to the moral sense not to exercise the power 


Pe 

‘Sri Balum Rama- than a denial of its existence. In this respect the case 
resembl?s that of the father's power to alienate family property. 

* which indeed is the light in which Vasishtha seems to regard 
Hardai Bibi. a son, The power is given, while the action is condemned in 
terms consistent with actual prohibition, After long controversy 
it has been settled by a great preponderance of Indian authority, 
culminating in a decision by this Board, that the power exists, 
and that the prohibition, thougha solemn warning as to the 
spiritual responsibility of exercising it, is not efficacious in Law. 


Radha Mohun , 


In examining this question their Lordships are again at great 
: disadvantage in not knowing Sanskrit. In the absence of agree- 
ment among Sanskrit students, they cannot adopt the representa- 
tions made, though by learned men, to the effect that asa 
matter of Grammar, Vasishtha's injunction imports admonition 
rather than command. So vith respect to what has been called 
Jaimini's rule which is so much relied on by Chief Justice Edge. 
That author, who wrote in the 13th century, appears to have 
been received as a high authority in the interpretation of 
Smriti texts. He lays down the rule that all precepts support- 
ed by the assignment of a reason are to be taken as recommen- 
dations only. That, if sound, would be conclusive as to 
Vasishtha's text. But it is rather startling, and a very intimate 
acquaintance with the Smritis would be needed before admitting 
its truth. It has not been brought forward in any case prior to 
this case from Allahabad, It may, however, fairly be argued 
that one who, having the power to give an absolute command, 
gives an injunction not expressed in unambiguous terms of ab- 
. solute command but resting on reason, is addressing himself 
rather to the moral sense of his hearers than to their duty of 
implicit obedience. So far Vasishtha's reason, founded as it is 
on temporal and not on religious considerations, gives some, 

though not very . strong, support to, the respomdent's theory. 

The text of Saunaka is open. to two obvious remarks. One is 
_that the injunction not to give an only son és couched in the 
same terms as the injunction to give a son if there are more 
than two, The latter of these cannot possibly be obligatory. 
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The other remark is that, as Nanda Pandita in the Dattaka- 
Mimansa points out, Saunaka in effect prohibits a gift in adop- 
tion when there are only two sons ; and that isa prohibition which 
has never been regarded as obligatory, Saunaka dots not help 
the appellants, but rather lends weight against them. ` 


Then comes the Mitákshará. We have seen that Sir 
M. Westropp emphatically, and Sir W. Markby possibly, relies 
on the difference of expressions in Colebrooke's translation. The 
passages from their judgments have been quoted above, and so 
have the passages froin the Mitákshará (Chap. I, Sec. XI, paras. 
10, 11, 12). Now it has been brought out in the arguments 
that precisely the same expressions of injunction are used by the 
author in these three paragraphs. To fortify their knowledge, 
their Lordships have inquired of one of the most eminent of 
Sanskrit scholars, Professor Max Miiller, and he has courteously 
informed them that as a matter of fact, the three expressions 
are identical, and as a matter of Grammar are, in his judgment, 
equally capable of expressing obligation or recommendation. 
Now paragraphs 10 and 12 have been observed on before. "It 
has been placed beyond dispute in point of law that neither ts 
obligatory. It requires some good reason to show why, when 
the same expression is used in three consecutive sentences, it 
should be construed one way in the first. and third and another 
way in the middle one. No such reason has been given. It is an 
unfortunate thing that in translating a law book, Celebrooke 
should have used different English words to represent the same 
Sansksit word. He has certainly misled at least one Judge in 
a leading case. As the matter is now shown to stand, the 
Mitàkshará must be taken to bear strongly against the appellants. 


In intimating that Sir M. Westropp was misled by Cole- 
brooke, their Lordships have not overlooked the fact that in 
1889, Sir C. Sarjent thought that Sir M. Westropp was aware of 
the state of the Sanskrit text. It seems, however, next to impos- 
sible that Sir M. Westropp should have known that Colebrooke's 
variations of expression were not authorised by the original 
and shonld have said nething ‘about it; seeing that it 
deprives his emphatic reference to those variations of all 
meaning. If, indeed, he knew the state of the Sanskrit Ext 
and thought it so immaterial as not to deserve notice. 
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1899. practically treated Colebrooke as the original authority, and 
Sri Balusu Guru- reasoning does not thereby gain but loses in force, 
lingaswami 
Bi Baluza Rama- The material passages in the two Dattaka books have been 


— indicated before, and remarks have been made on those which 
Radha Mohun. quote and comment on Sannaka. It seems to their Lordships 
Hardai Bibi. that the authors, who bring in the older texts at every turn, 
did not mean to do more than repeat and enforce them. If they 
were clearly laying down any additional precepts or authorita- 
tive interpretations of ambignities then, though, as Mr. Justice 
: Knox points out, such comments should be received with some 
caution, they should also be received with due regard to the 
authority which the books have acquired. But on,this topic, 
: the writers seem anxious to found themselves entirely on the 
E Smritis and to refer their readers back to them. Certainly on 
the crucial point now in issue they throw no light at all. They do 
not touch the question whether the injunetion not to adopt only 
sons is a matter of positive law or only addressed to the moral 
sense. And yet Jaimini's treatise, written some centuries ear- 
e 
the writers, if not both, familiar with the importance ofthat 
distinction. 


It is, however, worth while to observe how Nanda Pandita 
deals with consequences ofa forbidden adoption. He quotes 
Manu's requirement, that the adopt ed son should be “ similar” 
and he says (Dattaka Mimansa, Sec. II, paras, 22, 23). "Hence 
it is established that one of a different class cannot be 
adopted asa son.” In See. HIE. he recurs to that prohibition 
and asks, “should this rule be transgressed, what would be 
the case?” Then he deduces from texts of Saunaka and Katya- 

à yana that the adopted son shall not share in the inheritance, 
bnt shall be entitled to food and raiment. So that the adoption 
is not void, but the son of the wrong class is reduced to a claim 
for maintenance only. With this exception, which favours the 
appellant's theory, it seems to their Lordships that these two 
treatises leave the question exaetly where it stands on the 
earlier authorities, 


+ 


a 
From both the Courts below we learn that there is no resent- 
i ment excited by this kind of adoption. "The District Judge of 
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" odiis: says "the people have settled dish under the law 
In enunciated i in 1862," He can hardly recollect the state of things 


prior to 1862, but his statement of the present state of things is 


founded on personal knowledge. Whether the people have 


settled down under the High Court decision, a result which is 
usually of very slow growth if it takes place at all, or whether, 
as is more probable, that decision was in accordance with the 
ordinary existing ideas and practice, we are told that in point 
of fact there is no confliet between the declared law and the 
feelings of the people. Nor is there any indication that there 
ever was such a conflict. In Allahabad, the parties are Agar- 
wala Banias of Benares, who are, as two of the learned Judges 
below state, specially careful of caste and religious observance. 
The adoption was twenty years old and no caste penalties had 
followed it. These things do not prove a custom, but they do tend 
to prove that among orthodox Hindus, the adoption of only sons 
has never been so inculcated as a sin by their teachers as to ex- 
cite abhorrence or social hostility, such as we know to follow 
some other breaches of their religious laws. "That the practite 
is a frequent one is shown by the frequeney of litigated cases, 
which must be quite insignificant In number as compared w ith 
those that actually occur, and from the establishment of customs 
authorising it in various places. This is not one of the cases 1n 
which people are tempted by appetite to break an acknowledged 
law. It is inconceivable that the choice of an only son for 
adoption can in any large number of cases proceed from any 
other cause than a conviction of its suitability to the circum- 
stances. That is a family matter which a wise law-giver, while 
warning parties of their spiritual responsibility, would yet leave 
it possible for them todo. The Hindu sages appear to have 
taken that course in this and kindred matters, 


Their Lordships then have a case before them of which the 
broad outlines are as follows. Old books, looked on as «lis ine, 
give to the father plenary powers over his sons, The same 
books discountenance the giving of an only sansin terms which 
may be construed as a positive command making the gift void 


or as a warning pojnting out the mischief of the act but leaving : 


individual men to do it at their peril. The books contain no 


express statement which kind of injunction is meant. The 
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1899. practice of such adoption is frequent. Over some substantial 
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Sri Baluss Gura- portions of Hindu society it is established as a legal custom, 
npe whatever may be the general law. In other very large portions 
is — — Rama- it is held to be part of the general Hindu Law. Nowhere is it 


and known ‘to be followed by hatred or social penalties. Pausing 
2 enun there, the case is one in which if the authoritative precepts are 
Hardai Bibi. 


evenly balanced between the two constructions, the decision 
should be in favour of that which does not annul transactions, 
acceptable to multitudes of families, and which allows indivi- 
dual freedom of choice. 


But what says authority ^ Private commentators are at 

variance with one another; judicial tribunals are aj variance 

. A with one another; and it has come to this that in one of the five 

, great divisions of India, the practice is established as a legal 
custom, and of the four High Courts which preside over the 
other four great divisions, two adopt one of the constructions and 
two the other. So far as mere official authority goes, there is 
ag much in favour of the law of free choice as of the law of res- 
&rietion. The final judicial authority rests with the Queep in 
Council. In advising Her Majesty, their Lordships have to weigh 
the several judicial utterances. They find three leading ones in 
favour of the restrictive construction, The earliest of them (in 
Bengal, 1868) is grounded on a palpably unsound principle and 
loses its weight. The second in time (Bombay, 1875) 1s grounded 
in part on the first and to that extent shares its infirmity; and 
in part on texts of the Mitákshará which are found to be mis- 
leading. So that it too loses its weight, The third (Bengal, 
1878) is grounded partly on the first, and to that extent shares its 
infirmity; but it rests in great measure on more solid ground, vis., 
an examination of commentators and of decided cases. It fails, 
however, to meet the difficulty of distinguishing between the in- 
junction not to adopt an only son and other prohibitive injunc- 
! tions concerning adoptions which are received as only recommen- 

datory; the only discoverable groundsof distinction being the texts 

of the Mitákshará which are misleading, and the greater amount 

of religious peril incurred by parting with an only son, which is a 

. very uncertain and unsafe subject of compagison. The judicial 

reasoning then in favour of the restrictive construction is far 

* from convincing. That the earliest Madras decision rested in 
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part on a misapprehension of previous authority has been 
pointed out; and the Madras Reports do not supply any close 
examination of the old texts or any additional strength to 


the reasoning on them. The Allahabad Courts haves bestowed 


the greatest care on the examination of those texts, and the main 

lines of their arguments, not necessarily all the by-ways of them 
command their Lordships’ assent. Upon their own examina- 
tion of the Smritis, their Lordships find them by no means 
equally balanced between the two constructions but with a 
decided preponderance in favour of that which treats the disput- 
ed injunctions as only monitory and as leaving individual free- 
dom of choice. They find themselves able to say with as much 
confidence as is consistent with the consciousness that able and 
learned men think otherwise, that the High Courts of Allaha- 
bad and Madras have rightly interpreted the law and rightly 
decided the eases under appeal. 


Their Lordships have been reminded of the length of time 
for which the law must have begn considered as settled in 
Bombay and Calcutta. A similar consideration affected the 
Courts of Madras and Allahabad and is remarked on by both. 
The time is not very long in any of the four provinces, but it 15 
long enough to increase the gravity of the questions in these 
appeals. In estimating the weight of reasoning in the various 
litigated cases, their Lordships have not forgotten the weight 
ofthe actual decision; that they represent the opinions of 
eminent and responsible men, arrived at after publie and 
anxious discussion, carrying with them an authority not 
legally disputable in the provinces under their jurisdiction, and 
it may be affecting many minds and many titles to property or 
to personal status, Such decisions are not lightly to be set 
aside. A Court of justice, which only declares the law and 
does not make it, cannot, as the Legislature can, declare it with 
a reservation of titles acquired under a different view of it. 
But their Lordships are placed in the position of being forced 
to differ with pne set of Courts or the other, And so far as 
the fear of disturbance can nifect tht question, if it can rightly 
affect it at all, it inclines in favbur of the law which gives 


e E E . 
freedom of choice, People may be disturbed at finding them- 


selves deprived of a power which they believed themselves to 
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sh ona titl "these 1 pies allowed, every adoption 
FE PER pron Aii — th Western | Provinces a ind | in Madras under 
CS Mohan | | the views | of the le law as. there laid. down may be invalidated, 
—— and those cases must. be numerous. Whereas. in Bengal and 
Bombay, the law now pronounced will. only tend to invalidate 
those titles. which have been acquired by the setting aside 
of completed adoptions: of only sons, and such cases are 
* probably very few. Whether they demand statutory protection is 
v a matter for the Legislature and not for their Lordships to 
consider. It is a matter of some satisfaction to their-Lordships 
that their interpretation of the law results in that course which 


: causes the least amount of disturbance. * 
Their Lordships will humbly advise Her Majesty to dismiss 
both appeals, and the appellants must pay the costs. 












. * Appeals dismissed with costs. 
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MANIKYA MALA BOSE 
v 


NANDA KUMAR BOSE.* * 
(Reported in 4 C. L. J. 357; I. L. R. 33 Cale. 1306; 11 CWN. 12). Awguat, 30. 


An adoption by a Hindu widow, who has succeeded by heirship in her 
character aa mother to her son, after his death and the death of his widow, 
is invalid according to Hindu Law. A left a widow and an adopted son, and 
gave authority to the widow to take three sons successively in adoption, one 
after the death of another. The adopted son married and died leaving a 
childless widow, who succeeded to the estate. Upon the death of the adopted 
son, the widow of the original owner succeeded to the estate and took a second 
son in adoption : 

Held,.that the second adoption was invalid, inasmuch as the power of 
adoption come to an end and became incapable of execution when the estate 
vested in the widow of the first adopted son, and that such vesting was a . 
proper limit to the exerefse of the power. 


The power was not revived upon the death of the widow of the first 
adopted son. 

Bhooban Moyee v. Ram Kishore (1), Parima Coomari v. Court of Warda (2), 
T'hagammal v. Venkatarama (3), Taracharan e. Sureshchandra (4), applied. = 

Krishna Rao v. Shankar Rao (5), and Ram Krishna v. Sham Rao (6), 
approved. 

- Bykant Monee v. Kisto Soonderce (7), dissented from. 

Manik Chand v. Jagat Settani (8), distinguished. 

Ram Soondar v, Surbanee (9), and Kanneppellé v, Pucha (10), explained and 
distinguished. 

A testator left an adopted son and gave authority to his widow to take 
three sons in adoption one after the death of another. The will contained 
a provision that the adopted son shall succeed to the estate on the death of 
the testator, and that on the death of one adopted son and until the adoption 
of another son, the estate shall remain in the ownership and possession of thie 
widow as ordinary heir, the estate to vest in the adopted "OD immexdiatels 
on adoption : 

Held, that the adopted son would take nota life interest but an estate 
of inheritance, subject to a condition of defeasance, 


* Present Sir Francie William Maclean, K.C LE., Chief Justice, Mr. 
Justice Mookerjee and Mr. Justice Holmwood. 


(1) (1865) 10 Moo, I.A., 27%. (6) (1902) 1. L. R., 26 Bom., 526. 
'(2) (1881) L. R. 81. A229; * 4 (7) (1862) 7 W. R”, $92. 
(3) (1897) L. R. 14 L A., 67. *(8) (859) I. L. R. 17 Cale., 518. 
(4) (1889) L. R. 16 I. ĝ-, 166. (9) (1874) 22 W. R. 121. : 
(5) (1892) IL, L. R., 17 Bom., 164. (10) (19) ic. L. J., 171; IOC. W, N., 
(21. 
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à: 
Held also, that"the executory gift over did not take effect. 
Tagore v. Tagore (1), and Narendranath v. Kamalbasiné (2), applied, 
Appeal by the defendant. 
Suitefor declaration that an adoption is invalid. 


The material facts and arguments appear from the judg- 
ment. 

The judgment of the Court was as follows :— 

MACLEAN, C. J.—I have had an opportunity of reading the 
judgment about to be delivered by Mr. Justice Mookerjee, and 
I only desire to say, that I entirely agree. 


MooKERJEE, J.—'The facts which have given rise to the 
litigation out of which the present appeal arises, áre not 
disputed before us, One Chandra Kumar Bose, the brother 
of the plaintiff respondent, Nanda Kumar Bose, died on the 
24th August, 1881, leaving a widow, Manikyamala, the 
first defendant to this suit, and an adopted son Aukhoy Kumar 
Bose. On the day of his death, Chandra Kumar executed 
a will by which he made a disposition of his properties and 
also authorised his widow to take three sons successively 
in adoption, one after the death of another. Aukhoy 
Kumar attained his majority, married, and died on the 25th 
January, 1893, leaving a childless widow  Bidhumukhi. 
Bidhumukhi died in July, 1898, and shortly after, on the 
29th August, Manikyamala, the widow of Chandra Kumar, took 
the second defendant Mohendra Chandra in adoption, 
professing to act in exercise of the power conferred upon her 
by the will of her husband. 

The plaintiff commenced this action on the 8th June, 1904, 
for declaration that the adoption is invalid under the 
Hindu Law. The learned Subordinate Judge has made a decree 
in favour of the plaintiff, declaring that the adoption of the 
second defendant by the first defendant is invalid, The 
defendants have appealed to this Court, and on their behalf, 
the validity of the adoption has been sought to be maintained 
upon two grounds, namely, first, that upon a true construction 
of the will of Chandra Kamar, the adopted son took a mere 


* 
(1) (1872) L. R. L A. Sup. Vol., 47. 
(20 (18946) L. R. 22 7 A., 18, 
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— life interest, followed by a gift over to the widow of Chandra 
| Kumar upon failure of the male issue of the adopted son, and 
i  eonsequently, the widow could divest her own estate by a 
. second adoption; and, secondly, that as the adoptiom now in 
|. dispute was made after the death of the widow of the first 
cH adopted son, and at a time when the estate had reverted to the 
i widow of Chandra Kumar, there was nothing under the Hindu 
— o Law to invalidate the second adoption. 
i The decision of the first question raised before us must 
depend upon the construction of the provisions of the will of 
Chandra Kumar. The first paragraph of the will authorises 
the widow to take three sons successively in adoption, one after 
the death ‘of another. The second paragraph provides as 
follows :— 

“My adopted som shall succeed to all the moveable and 
immoveable properties which I have. On the death of one 
l adopted son and until the adoption of another son by my 
wife, all my properties shall remain in the ownership and 
possession of my wife as my ordinary heir, and after my wife 
_ has adopted another son, the properties shall vest in him." 


DOR. - 
E 


The third paragraph of the will provides for the manage- 
ment of the estate during the minority of the adopted son, 
and lays down that the estate is to be made over to him when 
he attains majority. The learned vakil for the appellants 
contended that the adopted son took a life interest in the 
state, and that, upon his death, the estate did not pass to his 
widow, but reverted to his adoptive mother. We are unable 
to accept this contention as well founded. Under section 82 
of the Indian Succession Act, which was made applicable to 
Hindus by section 2 of the Hindu Wills Act, “Where property 
is bequeathed to any person, he ts entitled to the whole 
interest therein of the testator, unless 1t appears from the 
will that only a restricted interest was intended for him”; 
this is substantially the rule laid down by the judicial COM- 
mittee in Tagorg v. Tagore (1), where their Lordships observed 
that “if an estate were given to a man simply without express 
words of inheritance, it would in the absence of a conflicting 





(1) (1872) Le R. Sup. Vol. 47 (65). 
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law, 1t does. by’ “will in England), an estate of inheritance.” We 
feel no doubt that under the will of Chandra Kumar his 
adopted son took an absolute interest, subject to a condition 
of defeasance. The question, therefore, arises, whether the 
executory gift over took effect in the present case. In view 
of Sec. 111 of the Indian Succession Act, made applicable to 
Hindus by the Hindu Wills Act, 1870, and the decision of the 
Judicial Committee in Norendra Nath Sircar v. Kamathasini 
Dasi (1), we must hold, that the gift over did not take effect. 
Here a legacy is given to the widow of the testator if a 
specified uncertain event, namely, the death of the adopted 
son of the testator shall happen; no time is mentioned in the 
will for the occurrence of that event; the legacy cannot, there- 
fore, take effect, unless the specified uncertain event, namely, 
the death of the adopted son happens before the period when 
the fund bequeathed is payable or distributable. There was 
some discussion at the Bar as to the precise period when the 
fund bequeathed is payable or distributable in this case; it 
was suggested, on the one hand, that the period in question is 
the death of the testator, as laid down by the Judicial eee 
mittee in Norendra Nath Sircar v. Kamalbrsini Dasi (1); 
was argued on the other hand, that the period of PE ORE is 
the time when the adopted son attains majority. It is immaterial 
for our present purposes which view is accepted, because the 
adopted son died not only after the death of the testator, but 
also after he had attained majority, In either view, therefore, 
the gift over did not take effect. 


There is no foundation, therefore for the suggestion made 
by the learned vakil for the appellants, that the question 
raised before us is identical with the one left open by the Judicial 
Committee in Bhooban Moyee v. Ram Kishore (2), namely, the 
effect of a testamentary disposition by an adoptive father, under 
which he restricts the interest of his adopted son in his estate 
toa life interest, and limits it over to another adopted son of his 
own, if the first adopted son leaves no issue maje or such issue 
male fails, We must holtl, accordingly, that upon the death of 
Chandra Kumar, his estate vested ‘absolutely in Aukhoy Kumar, 


(1) (1890) L. R. 23 L A., 18; I. L. R. 23 Cale., 562. 
(2) (1865) 10 M. L A., 279 (311). 
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that upon the death of the latter, it vested in his widow 
Bidhumukhi, and that upon her death it reverted to Manikya- 


mala as the heiress of her adopted son. i 


The second ground, taken before us, raises a question of some 
nicety which is not altogether free from difficulty. It is con- 
tended on behalf of the appellants, that inasmuch as the 
second adoption was made after the death of the widow of 
the adopted son, and at a time, when the estate had vested 
in the widow of the original owner, there was no bar to the 
second adoption, as it would divest the estate of the adoptive 
mother alone, It has been conceded before us, and in view 
of tite decisions of the Judicial Committee in Bhooban Moyce 
v. Ram Kishore (Uy and Padma Coomeart v. Court of Wards 
(2), it could not possibly be disputed, that the adoption would 
have been invalid, if it had been made during the life time 
of the widow of the adopted son, because during such period, 
the power of adoption was incapable of execution. The ques- 
tion, therefore, is reduced to tMis: whether the power, ot 
adoption, vested in the widow of the original owner, which, 


during the life time of her daughter-in-law, was incapable of 


execution, became extinguished upon the death of her adopted 
son when the estate vested in his widow, or, whether such 
power of adoption merely remained in abeyance and was 
revived aud became ea pidole of execution upon the death ol 
her daughter-in-law, when the estate reverted to her, The 
solution of this question depends upon the principles deducible 
from a series of decisions of the Judicial Committee in which 
their Lordships had to consider the limits within which a 
power ot adoption inay be exercised by a Hindu widow. 


The first case in which the question arose was that of 
Bhooban Moyes v. Rum Kishore (1), One Gour Kishore died 
leaving a son Bhabani and a widow Chandrabalee to whom he 
gave express authority to adopt in the event of his son's. death 
Bhabani married, attained his majority, and died leaving i 
widow but nó issue, Chtpdrabaleg then ;eibpted a son, Ram 
Kishore, who sued Bhalwufi'=s w «low, Bhooban Moyee to recover 


(1) (15655) 10 Mow. F. A., 279 (311); 3 WENN EM C19. 
(2) (1881) L. R. 8 I. A., 229, I. L, R., 5 Calo., 402 
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the estate. The "Judisial Committee held, that her estate 
Fame could not be divested by the subsequent adoption. 


Lord Kingsdown, in delivering the judgment observed, that 

T "dough whe deed of permission did net, in express terms, 

. assign any limits to the period within which the adoption 

"m. Em might be made, it was plain that some limits must be assigned. 

UE It is incontestable that the judgment is founded upon the 

proposition of law, that a widow's power of adoption is limi- 

ted. The question is, what are the limits to be assigned ; they 
are indicated in the following passage from the judgment : 


“Tt might well have been, that Bhabani had left a son, 

natural born or adopted, and that such son had dice hithsell, 

. leaving a son, and that such son had attained his majority 

im (the life time of Chandrabalee: i could hardly have 

been intended that after the lapse of several successive heirs, 

a son should be adopted to the sreat-gruml-fither. of the lust 

taker, when all the spiritual purposes of a son, according to the 

largest construction of then? would have been statistied. But 

2 whatever may have been the intention, would the law allow i 

to be effected ^. We rather understand the judges below te have 

been of opinion, that if Bhabani Kishore had loft à sen, er id 

a son had been lawfully adopted to him by his wife: under a 

power legally conferred upon her, the power of adoption given 

to Chandrabalee, would have been e£ en end. But it is ditlieult 

to see what reasons could be assigned for such a result which 
would not equally apply to the case before us. ^ 


It is manifest from this passage that according be athe 

Judicial Committee, when the sen died, leaving a widow, the 

power of adoption, vested in the mother, came to an end, No 

; doubt, in subsequent passages their Lordships observed that 

the adopted son had lived to an age which enabled him to 

perform all the religious services which a son could perforin 

for a father, and, also, that the unlimited estate which the son 

had taken, having vested in his widew, a new heir could not. be 

substituted by adbftion, soes to defeat that estate, ‘These are, 

however, additional reasons inssupport of their Lordships’ con- 

[ clusion that the adoption was invalid, and donot, in any way, 

F weaken the effeet of the reason first set forth. "hat this is 

^ . the true view of the effect of the decision, is proved conclusively 
e. 8 
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by: the case of. Padma Coowmari v. Court of "Wards (1), which 
arose out of the same adoption, Ram Kishore got into posses- 
sion of the properties left by Gour Kishore after the deaths 
of Bhuban Moyee and Chandrabalee, He was sifed for its 
recovery by a distant relation of Gonr Kishore, who would be 
entitled to succeed if the adoption of Ram Kishore was invalid. 
The High Court held, Puddo Kwmaree v. Jagut Kishore (2), 
that: the Judicial ‘Committee had not decided that the adoption 
was invalid, but merely that, by the adoption of Ram Kishore, 
the estate vested in Bhuban Mayee was not divested, which 


x wan also the view adopted in the case of Ram Soondier v. 


wn 





Surhanee Dossee (3). ‘The ease then went before the Privy 
Council, ‘and the Judicial Committee negativ ed this view of 
the effect; of their previous decision, Pudima Coomari Debi v. 
Court of Wards Ñ). Their Lordships pointed ont that they 
considered the previous decision to be, that upon the vesting 
of the estate in the widow of Bhabani, the power of adoption 
uis end ea end end incapable of erecution. They, further, added 
that the vesting of the estate in the widow, if not in Bhabani 
himself as the son and heir of his father, «eis e proper limit to 
the vrereise of the power. This language is repeated and 
re oen by their Lordships in their judgment in Thayamme! 

Venkatarama (3), where it was stated that the survival 
M the son's widow and the vesting of the estate in her put an 
end to the right of his mother to adopt a son to his father 
Their Lordships further. expressed their entire concurrence n 
the View of the law laid. down in Padma Coomari v. Court 


of Wards (5) and with reference to the passage from that jndg- 


ment already mentioned, observed that nothing can he 
clearer or more explicit than the language used by the Comi- 
mittee in that case", Substantially the same view was re- 


affirmed in Zwreehwurn Chatterji v. Suresh Chandra Mukherji 


(6). In view of these decisions of the Judicial Committee, it i 
impossible for us to uphold the contention of the appellants 


(1) (I881) L. R. S LA., 220 wl. L. R. 8 Cale, ad. 0.9 

(2) (1371) L. R. 5 Cale, 615 ‘at pp. gem (43. 

(3) 0574) 22 W. R., 121. 

(4) (1887) L. R. IPLA.. 67 at I" 130: L L. KH. 10 Mad. 25 
(M) (1881) L. R. 8 I. A., 225; FH. L, j- $ Cale, nc 

(6) (ISSO) L. R. 16 I. A.. 106: F, L. R. IT sets? 122 
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. 
that their Lordships intended merely to decide that the power 
of*wloption vested in the mother did not come to an end but 
remained suspended during the life time of the widow left by 
the son. The effect of the decisions of the Judicial Committee 
was considered by the Bombay High Court in Krishnarar v. 
Sankarray (1), and we agree in the view taken by the learned 
Judges whe decided that ease, the facts of whieh were very 
similar te those of the case before us. The question Wis 
further considered by a Full Bench of the Bombay High Court 
in Ramkrishna v. Shamrao (2) in which Mr. Justice Chandra- 
varkar, after an elaborate review of the authorities, observed 
that the language of the judgment in Bhoohan Mayera 
case (3) is so explicit, that it is impossible to construe it 
otherwise than as meaning, that there is a limit to the 
period within which a widow can exercis® her power of 
adoption, and that once that limit is reached, the power 
is at an end. The learned Judge expressed his concurrence 
with the view of Sir Charles Sargent in Hasabnis Cuse (1), 
that the language of the Privy Council. is altogether meonsist- 
ent with any idea of the right to adopt being merely suspended 
during the widow's life, and concluded, that where a Hindu 
dies, leaving a widow and a son, and that son dies leaving 
a widow, the power of adoption vested in the former widow was 
extinguished, and could never afterwards be revived. The same 
view is indicated in the judgment of Mr. Justice Ranade in 
Venkappa v. Jivaji (4), where that learned Judge observed, that 
a widow, succeeding as heir to her son, is competent to adopt, 
only when that son has left neither widow nor issue. Upon a 
review then of the authorities, we must over-rule the contention 
of the appellants, that the widow's death is the limit of time 
within which, and the failure of male issue in the male line 
and the vesting of the estate in the widow, are the only two 
conditions subject to which the power may be exercised, no 
matter whether the estate vests in the adopting widow 
just after the death of the son or after the death of the widow 
of the son. Thé*learned, vakil for the appellants placed 
(1) (1892) LL.R. IT Bom., 164. 2” 
- (2) (1902) L L. R. 26 Bom., 526. . 


(3) (1869) 10 Moo, IA., 279. 
(4) (1900) L LR. 25 Bom. %3 (310), 
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| considerable reliance upon the decisions of this *Court in the —— 
“eases of Bykant Monse Roy v. Kisto Soonderve Roy (V), Manik "Manikyamala Bose 





y hand v. Jagat Settani (2), and npon the decision of the Nanda Kamar Bose 

4 Judicial Committee in Kannepalli v. Pucha Venkataraman (3). 

— In the first of these cases, an adoption, made under eireumstances 

— very similar to those of the present case, was upheld by this . 

| Court. Tt does not appear to have been argued, whether the 

= fact that the adoptive mother made the adoption after the 
death of her daughter-in-law distinguished the case from that 
of Bhooban Moyer v. Ram Kishore (4). But it appears to have 
been assumed, that all that the Judicial Committee intended to 
decide was that the widow was competent Lo adopt. if she 
divested the estate of no one but herself. That this was the 
prevailing view ot the effect of the decision of the Judicial . 
Committee, is made* clear by the cases of Ram Soond wr v. 
Surbanee (5), and Puddo Kumavree v. Paget Kishore (6). Thai 
the view is erroneous, we now know from the decision of the 
Judicial Committee in Padma Coomari v. Court of Wards (1). 

` It. follows accordingly, that the decision in Bykant Monee v. Kisto 





x | l - - " . — ^ 2. + ae 
Soonderee (8) is inconsistent with the decisions of the Judicial Š 
Committee in Padma Coomaree v. Court of Wnts (T), and 
Thayammal v. Venkatarama (8), and is therefore not binding 
`; on this Court. As regards the ense of Manik Cha nad v. 
Jagat Settani (10), no doubt, there are certain observations 
in the judgment which may tend to lend some apparent support 
j to the contention of the appellants ; bnt the learned Judges seem 
to have recognised that according to the decision of the Judicial 
Committee in Padma Coomeari v. Court of Werds (7), the 
power of adoption is e£ cn end and incapable of execution when 
the estate vests in the widew of the son, and they held this 
(1) (0867) 7 W. R.. 292, 
(2) (1889) I. L. R, 17 Cale., 518. 
(3) (1900) 4 C, L. .J., 171 : 10 C. W. N., tet. 
(4) (1865) I0 Moo. LA., 279 : 3 W. K, P. O. 15. 
(3) (1874) 29 W. R., 121. — 
(6) (1879) T. L. f, 5 Cale., oie, 2 >. 
(7) (1881) L. R. 8. LÀ As. EN) E- E $.. R, Malo. , Hh. 
(8) (1807) 7 W. R. 392 > 
49) (1887) L. R. 14I. A. 67 ; L L. R. 10 Mad. 205. : 
(10) (1889) I. L. R. 17 Cale., 518. 
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principle to be"inapplieable to the ense before them (whieh was 
that of a Jain widow) on. the ground that no power from the 
husband was necessary to the validity of the adoption. As 
regards he recent decision of the Judicial Committee in Kan- 
nepalèi v. Pucha Venkataramana (1), it does not touch the 
question before us. It is argued, however, that it has the effect of 
considerably weakening, if not actually over-ruling, the earlier 
decision of their Lordships in Bhoohan Moyee v. Ram Kishore(2). 
No doubt, their Lordships quote with approval, a passage from 
the judgment of Mr, Justice Mitter in Ram Soondur v. Sur- 
hanee Dossee (8), in which that learned Judge had held that 
an adopted son by attaining an age of suffiicient maturity and 
by performing the religious services enjoined by the shastras 
ean not exhaust the whole of the spiritual benefit whieh a son 
peal 4 ARTS — iu: 

is capable of conferring upon the soul of his deceased father, “This, 
no doubt, militates against the view taken in the case of Bhov- 
han Moyer v. Ram Kishore (2), to which their Lordships’ atten- 
tion does not appear to. have been invited, namely, the view, 
fiat all the spiritual purposes of a son may, under certain cir- 
eumstanees, be taken to have been satisfied. But their Lord- 
ships do not dissent from the view, that when the adopted sen 
dies, leaving a widow, the power of adoption given to the mother 
comes to an end. ‘That their Lordships could not have intend- 
ed te dissent from or threw any doubt upon this view, is 
reasonably clear from the circumstance, that they do not make 
any reference to the earlier portion of the judgment of Mr. Justice 
Mitter in Ram Soondwur v. Surbanee Dossee (3), in which thai 
learned Judge had put a limited construction upon the decision 
ofthe Judicial Committee in Bhooban Moyee v. Ram Kishore (2), 
which limited construction was expressly disapproved by 
their Lordships in Padma Coomari v. Court of Wards (4). We 
must further remember that the immediate question before the 
Judicial Committee in Kannepalti v, Pucha Ventkeotarcvonane 
(5). was whether upon the death of the first adopted son, when 


(1) (1900) 4 C. ÈS, 171; WC W. N, Mi. X 
(2) (1865) 10 Moo. I. A., 279; AW. R? P. C., 15. 

(3) (AST4) 22 W. R., 121. , 
(4) (1881) L. R. 8 I. A., 229; LI. L. R, 8 Cale, 302. 
(5) (1900) 4 Q Ls J. 171 : 10 C. W. N. 921. 








HINDU LAW. 


little more than two years. of age, it was competent to. the 
widow to take a second boy in adoption: it was held, that the 
authority to adept was not exhausted by the first. adoption, 
which view does not in any way conflict whith the rule laid 
down in any of the earlier cases before the Judicial Committee. 
On the other hand, the ease of Rajah Velanki v. Venkataram 


(D), shews that an adoption of a son after the death of one son. 
is valid, 


On these grounds, we must hold that the adoption of the second 
defendant by the first defendant, after. she had succeeded as 
heir to her first adopted son after his death and that of his 
widow, fs invalid. 

It has been conceded before us that there ts nothing 10 the 
original texts of the Hindu Law which deals with the question 
raised before us or touches the matter directly. But it was 
much pressed upon us that the principle laid down by the 
Judicial Committee, dees not accord with the spirit of. the 
Hindu Law, as expounded in the books or understood by the 
Hindes themselves. Itis not open bo us, however, to ue mte 
that question, as we are bound by the law, as laid down m 
Bhooliuen. Moyec's Case (2), and as expounded and rc-atfirmied in 
the later decisions of the Judicial Committee, The 
consequently fails and must be dismissed with costs. 


Horawoop, J.—I entirely apree. 
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Hell by the Pett Beneh—The vule. whieh requires that for the validity 
of a gift, the relinquishment must be in favour of a sentient being does not 
apply to bequests to trustees for the establishment of an image aned the 
worhip of à Hindu deity after the testator death. Such disposition is for 
religious purpose aud is valid undor Hindu Law. 








Per assumed tiat a Hindu diety is a Juridical 
persan for all purposes, amd stands on precisely the same footing capable ot 
the same rights and subject to the same liabilities as an ordinary sentient 

: wings. 
MTS. 

In the case of donation after the owner has parted with his rights and 
r before the subject matter has been accepted, the property is in a peculiar 
position, eo that when the terim “property” is used in relation to what has 
been dedicated to the deity, it has a soeemlary sense different from what ut 
bears when used in relation toSersons;— According to strict juridical notions 
there can be no gift in favour of the gods, When à dedication ix mode in 
favour of the deity, the owner is divested of his rights and the kiñg is the 

eustedian of all such property. 


Pee Chatterji J.—A particular image may be insentient until consecrated 
bat the deity is not. Tf the image is broken or lost another may be subs 
tituted in its place aml when so substituted, it i$ not a new personality but 
the same deity, and properties previously vested in. the lost. or mutilated 
Thakoor became vested in the substituted Thakoor. 

Appeal by the Phontitt, 

Suit by the sons of the Guru for à. construction of the 
Lestator's will, for a declaration that the trust for the establish- 
ment and consecration of the image of the Goddess Kalt and 
her worship was void, for possession of certain properties and 
foran account and mesne profits, 

The facts sufficiently appear from the Order of Reference, 

The case first came on for hearing before Mr, Justice Mitra 
and Mr, Justice. Bell who referred it to a Fyll Bench on the 
24th July, 1908, by the" following 

- Prenant Sin PARAAN JENKINS, K.C. Ia Cine Jdesrice, Mn. 
Justice Srkrnks, Ma. Justice MOOKERJIEE, Mn. Justice Coxe and My, 


_ JUSTICE Cuatrens EK. 
* Full Bench Reference in appeal from Original Decree No, 25 of 1905. 
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ORDER or REFERENCE. - 
MITRA, J.—There is now no doubt as to the facts. Umes 


y Chandra Lahiri died on the 28th June 1890, havinge made his 
fast. willon the 29th June, 1890. He left him surviving his 


widow Broja Kumari, his mother Anandamoyi, a sister Iswamba 
and a cousin-sister Bhagabati. They are now dead. Broja- 
kumari died on the 27th January 1894. Her husband had 
by his will given her authority to adopt three sons in succession, 
one in default of the other, but she did not exercise her 
authority. The seventh defendant Hemehandra Lahiri is now 
admittedly the testator's heir-at-law, if the true construction of 
his will leads to a conclusion of intestacy after the widow's 
and mothers death. The plaintiffs are the sons of the 
testator’s guru (spiritual preceptor) Harinath Bhattacharjee 
who died either in December 1892 or January, 1893, i. e 
about a year before the widow's death. 


One of the provisions made by the testator in this will 
was that, if at the death of his widow. no son or adopted aen 
existed capable of taking his property, the executors named 
in his Will would establish an image of the Goddess Kali in the 
name of his mather Anandamoyi, and the surplus income left 
after the worship of the family deities, Iswar Gopal Deb, 
Saligram Narain and Iswar Mohadeb, should be devoted to the 
worship of the Goddess to be called Anandamoyi Kali. In 
accordance with this direction, the executors established and 
consecrated in the month of October or November 1894, an 
image of the Goddess made of earth, and later on, in the year 
1899, replaced the image by one made of stone and had a temple 
built for its location. They thus carried ont the directions in 
the will, and the worship has ever since been duly carried on. 


The testator, however, added a direction in his will that 
“if, for any reason, the image of Iswar Kali Debi is not estab- 


lished and if the income of my properties is not used for her 


seba and worship, then my qurudeb and his. sons, grandsons, 
ete, in succession shall get my Rangpur propertie sand possess 
the same, in absolute right from generation to mener: ttiom with 
right to sell or maRe a gift thereof” A similar provision was 
made with respect to some other prope rties in favour of the 
testator’s purahit (priest). 
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* The present suit was instituted by the sons of the guru on 
the 4th July, 1904, for a construction of the testators will, 
for a declaration that the trust for the establishment and 
consecration of the image of the Goddess Kali and her worship 
was void ; for possession of the Rangpur properties and for an 
account and mesne profits. Some of the defendants are the 
surviving executors and trustees. The defendant, Sarat Chandra 
Maitra, was entitled to an annuity under the will. Hem Chandra 
Lahiri and the legal representatives of some of the deceased 
executors and trustees are also parties to the suit. The suit 
was defended by the surviving executors and trustees, 


On the question of the validity or otherwise of the biquest 
relating to the Goddess Kali, the lower Court was of opinion 
it was valid, and it accordingly dismissed the suit, The plaintiffs 
have appealed from the decision of the lower Court, and the 
first and the most important question raised for our considera- 
tion refers to the validity of this bequest, The question is one 
of some difficulty as 1t invofves the consideration of the wider 
question, does the text or phrase "relinquishment in fayour 
of the donee who is a sentient person” in Chapter I, paragraph 
21 of the Dayabhaga of Jimuta Vahana, the text which is the 
foundation of the doctrine of Hindu Law that a gift to an unborn 
is invalid, render a bequest for religious purposes invaild, when 
the physieal manifestation of the Hindu deity for whose wor- 
ship the bequest is made was notin existence at the time of 
the testator's death ? 


In the T'agore case (1), the judicial Committee of the Privy 
Council was dealing with the case of gifts to human beings and 
applying the rule laid down in the Dayabhaga, Chapter I, para- 
graph 21, their Lordships came to the conclusion that in order 
to make a gilt under a will valid, the donee, except in the case 
of an adopted child or a child em ventre sa mere, must be a 
person in existence capable of taking at the time the gift takes 
effect, 


>. . * 
'The reason for the exception an favour of child in embryo 
as given by Willes, J., who delivered the judgment of the 


Judicial Committee, was that by a rule generally adopted in 


(1) (1872) 9 B. L. R., 317. 
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jurisprudence, children in embryo who afterwards come into 
separate existence are included in the class of sentient beings. 
The reason given for the inclusion of an adopted son was that 
in contemplation of Hindu law, such a child is begotten by the 
father on behalf of whom he is adopted and is by a fiction of 
law supposed to be in embryo at the time of the death of the 
person who has given an authority to adopt either by a deed 
of adoption, or by a wil. A Hindu deity is, in the contempla- 
tion of Hindus, always in existence; the establishment and 
consecration of a visible image is merely a physical manifesta- 
tion. The idea of the birth of any of the deities of the Hindu 
pantheon at the present age or of any deity being neon-sentient 
is utterlysopposed to the Hindu Sastras and Hindu religious 
notions. I do not, therefore, see why a gift toa Hindu deity 
should not be an éxcéption in the same way as toa child in 
embryo or an adopted son. 





Bequests for charitable purposes, such as bequests for feeding 
the poor, for the establishment and, maintenance of schools, and 
for medical help to the sick, are — of the same characfer. 
The exact objects of charity are not ascertainable at the 
time of the testator’s death and the objects themselves must 
always be fluctuating. Trustees hold property for charitable 
purposes. The objects of charity, though not definitely 
ascertainable at any time, are always in existence, and 
bequests for charitable purposes have always been held to be 
valid. 

In Upendra Lal Boral v. Hem Chundru Boral (1), however, 
a bequest or dedication of property to a Hindu deity whose 
image was to be established and consecrated after the death ot 
the testator by his executors or trustees was declared to be 
void. The learned Judges who decided the case were of opinion 
that although there could be no doubt that the deity was 
always in existence, there could be no deity as such capable of 
accepting gifts until the deity was personified, and they relied 
on the Tagore case (2) and Bai Mativahu v, Bai Mamubai (3). 
Neither of these cases, however, refers directly to gifts to deities, 

(1) (1897) I. L.R.95 Cale. 405. 


(2) (1872) 9 B. L. R. 372. 
(3) (1807) L L. R., 21 Bom., 709 ; L. R. 24 I.A., 93. 
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The decision in 2, Lal Boral v. Hem Chandra Boral (1) 

was followed by Stanley, J, in Rujomoyee Dassee v. 
` Troylukho Mohiney Dassee (2) and by Stephen, J., in Nogendre 
Nandini *Dassi v. Benoy Krishna Deb (3) and in Promotha 
Nath Roy v. Nagendra Bala Choudhurauni (4), the learned 
Judges (Casperz and Coxe, JJ.) were inclined to follow these 
decisions. 





A different view, however, appears to have been taken by 
Sale, J, in Profulla Chandra Mullick v. Jogqindra Nath 
‘  Sreemany (5) It was held in that case that a bequest of 
; property to trustees for the performance of the worship of 
deities to be established and consecrated periodically wassvalid. 
In a large number of cases cited before us, the validity of bequests 
for the performance of worships after the periodical establish- 
ment and consecration of images of deities such as Durga and 
Kali and for the construction of temples and establishment of 
images was not questioned, and Sale J. had himself followed 
the practice without quesfion in a previous case Bhuggolbutty 
Prosonno Sen v. Gooroo Prosonne Sen (6). The validity, of 
bequests for the performance of periodical worships of deities 
like Durga, Kali, etc., has in fact never been questioned, though 
it is well known that their worships are performed, after images 
are made and consecrated. I do not see my way to make any 
distinction in principle betweeen an image of a deity to be 
permanently established and an image to be established and 
consecrated and worshipped for a time and then submerged in 
water. 


An image of a deity may be broken or destroyed, and it ts 
often necessary to replace it by another image and then to con- 
secrate it. Notwithstanding the establishment of a new image, 
the essence of the deity which in contemplation of law isa 
juristical person in eternal existence is supposed to be the same 
as it was in the old image. It will be difficult to hold at the 
present day that on the mutilation or destruction of an image, 
r an endowment lapses. A change in y sical manlfestation does 

not destroy the personality of Hifidu deity, neither does the 
* (1) (1897) L L. R, 25 Calo., 405, (4) (1908) 8 C. L. «1.5 489. 


L | (2) a801) LI R., 29 Calo., 261. (5) (1005) 1 C.L. J., 605; 9 C. W. N., 528, 
1 (3) (Mn IL L. K., 30 Cale., 021. (6) (1897) L. L. R., 25 Calc., ES. 
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E "establishment and consecration of an ge bring, in the, etg 
Á | contemplation of Hindu Sastras, « juristical person into fresh. Bhupati Nath 


| existence capable of accepting a gilt. ^ — — 


~ As a matter of fact, no Hindu deity is supposed, except by Ram Lal Maitre. 


a fiction, to actually accept or enjoy the benefits ar ising out of 

|. use of property, in the sense these words may be used with 

| respect to human beings. A gift to a deity is in substance a 

gift for charity, for the use generally of Brahmins or a parti- 
cular Brahmin or his family, and the idea attached to such a 
gift isa charitable use coupled with spiritual benefit to the 
donor. An image is supposed to be necessary for worship, as 
the conception by man of a deity without a physical represen- 
tation is psychologically impossible. 


The correctness of the decision in Upendra Lal Boral v. Í 
Hem Chundra Boral (1), which has been followed in some of 
the later cases, has been questioned before us. There is also 
a want of harmony in the reported cases as to the application 
of the principle on which a gift to mf unborn has been declare! 
to ke invalid. I have also grave doubts as to the correctness 
of the proposition of Hindu Law laid down in Upendra Lal 
Roral v. Hem Chaudra Boral (1) and followed in the later cases, 
I, therefore, refer tho following questions for decision by a Full, 
Bench:— 

(1) Does the principle of Hindu Law which invalidates a 
gift other than to a sentient being capable of accepting 1t, apply 
to a bequest to trustees for the establishment of an image and 
the worship of a Hindu deity after the testator's death and 

make such a bequest void ? 

(2) Whether the cases of Upendra Lal Boral v. Hem 
Chundra Boral (2), Rojomoyee Dassee v. Troylukho Mohiney 
Dassee (2) and Nogendra Nandini Dassi v. Benoy Krishna 

| Deb (3) have been correctly decided so far as they lay down the 
proposition that a gift to a Hindu deity whose image is to be 
established and consecrated in future is void, 
BELL, J as ak concur in “the statement of the facts of the 
present ease made by Mr. Justice Mitra, and I agree with him 


(1) (1897) LL. — 405. — (2) (1901) I. L. R., 29 Cale., 261. 
(3) 41902) L L, R., 30 Calc., 521, 
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* 


, that the questions of law set out by him should be referred to 


a Full Bench for decision. 


Mr. H. D. Bose (with him Babus Monmotho Nath 
Mookerjee and Ramakanta Bhattacharjee) for the appellants. 


The gift is invalid. The gift to the idol is a gift to the 
Supreme being whose feces (manifestation) is the Thakur. 


[C. J—Manifestation or emblem]. 


ftu is the materialised deity. It is a consecrated image to 
which the gift is made. If the gift is not to Kali but for the 
worship of Kali, then the points referred to, do not arise, Here 
it was a gift for the worship of Kali. It is a gift not to Kali 
but to Anandomoyi Kali which is to bé established. 


[C. J. —"Bequest to trustees”). 


If it is not established, then there is a gift over and the 
Guru takes. 


(C. J.—No, the words are “if the image is not established 
and if the income of my properties &e."] 


Assuming that there is nothing in the will for whose service 
the properties were dedicated, the provision that the income of 
the property is not to be used, is void. See Shib Chunder 
Mullick v. Tripura Sundari Debi (1). 


A gift to an idol is not a gift to charity. - 
[C. J.—All gifts for religious purposes are gifts to charity]. 


If it is a gift to charity, every endowment is a public endow- 
ment. A dedication of the surplus without indicating the 
image is invalid. 

[C. J.—The gift is for the worship of an idol and not to 
the idol]. : - 


7 è i 
In the contemplation of Hindu lawyers the consecrated 


. image is the juristic person and not the deipy. 


(1) (1842) 1 Fulton, 08 at p. 106. 
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The case of Upendra Lal v. Hem Chundra (1) is on all, 
fours with this case. 


[C. J.—There was no personification of the deity in that 
case ]. | = 


The image must be consecrated. Refers to $4 nfawi am 
Before consecration it is a piece of clay. 


C. J.—That case was distinguishable, You can not make a 
gift to Kali apart from any faas or image]. 


. Even in this case, the gift was made after dedication to 
Kutis . 

Babu Gola p Chunder Sarkar (with him Babus Mohini 
Mohun Chuckerbutty and Sib Chunder Palit) for the res- 
pondents. 


Whether the principle enunciated in the Tagore case (2) is 
applicable in the present case? ^ e 


In the ideal sense, the property belongs to the idol. A 
shelait can alienate. See Prosunno Kumaris case (3). This 
ease was followed in Muharaja Jugadindra Nath Roy v. 
Rani Hemanta Kumari Debi (4). Referred also to the case 
of Shibesowree v. Mathooranath (5). An invisible deity can 
not be the owner. ‘There must be some human being who can 
exercise ownership. Manu Chap. XL verse 26 says: “That 
if any wicked person misappropriates God's property through 
eovetousness, he will live in &c.” Medhatithi says "God's 
property means property belonging to any degenerate person 
who habitually performs sacrifices." It does not indicate that 
God is the owner of the property in the same way as other 
human being. Image is simply the means of w ship. Kali 
and Kalis image are two different things. The will simply 
provides for the conduct of worship. Neither the consecrated 


(1) (1897) I. L. R., 25 Cale., fà. : 

(2) (1872) 9 B. L. R., 372 x 

(3) (1875) L. R, SI. A., 145 at p. 152. 

(4) (1000) L. R, 31 L. AL, 203 ; T; L. Ra 32 Calc, 120, at pp. V? 141, 
(5) (1869) 13 Moo. L A , 270, : 
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uid image nor the deity accepts the gift. So far as the words of 


Bhupati Nath the will go there was no gift. Gods are nct. benefited in any 
.Smrititirtha e | 4 : s 

* way, Secular benefit was derived by some human being ; the 

Ram Lal Maita. — donor himself. enjoys the spiritual benefit. There cannot be 
any gilt to the image and the image cannot enjoy the gift. 
Referred to section 17, Act IV of 1882. On principle there can 
be no distinction between periodical worship of deities and wor- 
ship of deities perpetually. Gifts by will for religious and charit- 
able purposes are valid. See Rumtonoo Mullick v. Ram Gopal 
; Mullick (1). There a gift was made for the erection of a temple. 
In the case of Asutosh Dutt v. Durga Churn (2), the direction 

was as regards Durga Pooja &e. Their Lordships held that the 
direction should be carried out. Read the case of Hemeangini 

: v. Nobin Chandva (3), where Durgotsab was mentioned. In 
Golkool Nath v. Issur Lachman (4) the testator directed a Shih 
Thakur to be established, All the leading counsels engaged in 
that case did not think of raising this question. In. the case of 
Bhuggobutty Prosonno v. fiooreo Prosouno (5) a direction for 

~ Burgotsab was given. There was an appeal. See Bisseswar 
= Prasanne v. Bhagwati Prasanno (6). The case of Rojo- 
moyee v. Troylukho (7) is partly against me. Stephen, J., had 

not to decide the point in question. See also the cases of Parbati 

. Ram Barun (8) and Profulla Chander v. Jogendra Nath (9). 

T he principle laid down in section 17 of the Transfer of Property 

Act ought to be applied to gifts for religious and charitable 
purposes made by a will. In the case of Jairam v. Kwuverbai(10), 

the Court's order was that the directions should be carried out. 

There was no objection, In the case of Manohar v. Lakhmiram 

(11) a trust for Hindu idol was created for religious and charit- 

able purposes. This Court as laid down in section 17 of the 
Transfer of Property Act, applied all gifts as for religious 


(1) (1829) 1 Knapp. 245. (2) (1878) L L. R., 5 Calc., 435. 

(3) (1882) I. L, R., 8 Calo., 788 (bottom of page 804). 

(4) (1886) T L. R., 14 Cale, 222, (page 223 bottom), 229, 230 para 2, 
(5) (1897) L L. R., 25 Cale, 112(114). . 

(6) (10906) 3 C. LAR 606, $ — 

(T) (1901) L L. R., 20 Cale., 260, ^ 

(8) (1004) I. L. R., 31 Cale., 895. 

* (0) (10905) L C.L. J., 605. 

(19) (1885) F. L. R., 9. Bom., 491. 

(11) (1587) L L: R., 12 Bom., 247. 
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and charitable purposes, An opinion was expressed in Roy ine 
Goberdhun v. Singessur (1). Referred to Shastri p. 421. Bhupati Nath 
Raghunandan's Text facta. It is the deity for whose wor- ^ — — 
ship the image is to be set up. No Hindu will accept the pro- Ram Lal Maiira. 
position that the endowment will lapse by reason of tle image 

being broken. In Upendra Lal v. Hem Chundra (2) the ` 

expression “no personification of the deity" is not correct. Con- 

secration of image can not be the birth of the image. God 

cannot be said to be unborn. The deity is in existence in the 

contemplation of law. All the cases after this did not decide 

this point. In the case of Nagendra Nandini v. Benoy 

Krishna (3), it was admitted that the gift was void. (See 

page 525). The case of Upendra Lal (2) is directly opposed 

to the ease of Gokool Nath (4). The juridical person is the 

invisible deity and not the consecrated image. Generally the 

word used is 4 and not ri 


Mr. H. D. Bose in reply. Consecration is wrewfasri Ac- 

cording to Hindu notion it is tegive life to clay &e. When 

the wremfi eT ceremony is performed, itis then capable of taking - 

property. Deity comes and resides in that image. In Hindu 

marriages the presence of faas is necessary. God is present 

everywhere. By using the words twat t¥fae the image be- 

comes a sentient being. The case of Maharaja Jagadindra 

Nath v. Rani Hemanta Kumari (5) has no bearing. There was 

no complete dedication. The beneficiary got the legal estate, 

although the charge was created in favour of the Thakur. All 

the eases except that of Gokool Nath (4) cited there were dedi- 
— cations to existing idols. 

[MooKERJEE, J.—See the ease of Ramtonoo Mullick v. 
Ram Gopaul Mullick (6)]. 

(Coxe, J.—What do you say with regard to cases relating 
‘to periodical consecrations ?]. 





In those cases the estate was in the hands of the heirs 
arged with the payment of ex penses. x 
"The following judgments were delivered 
f - 
'(1) (1881) 7 C. L. R. 277 : T. L. R. 7 Ole., 52. 


(2) (1897) L L. R5 25 Cale., 405 (408). : 
(3) (1902) L L. R., 30 Calc., 521 (4) 1886) I. L. R., 14 Calc., 22^ 
(5) (1904) T. L. R., 32 Calc., 129. (6) (1829) 1 Knapp., 21^ 
i " 34 .* 
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| . l : 
JENKINS, C. J.—The questions referred for our determina- 
tion are :— 


(1) Daps the principle of Hindu Law which invalidates a 
gift other than to a sentient being capable of accepting it, apply 
to a bequest to trustees for the establishment of an image and 
the worship of a Hindu deity after the testator's death and 
make such a bequest void ? 


(2) Whether the eases of Upendra Lal Bural wv. Hem 
Chundra Boral (1), Rojomoyee Dassee v. Troilokho Mohiney 
Dassi (2) and Nogendra Nandini Dussi v. Binoy Krishna 
Deb (3) have been correctly decided so far as they lay down 
the proposition that a gift toa Hindu" deity whose "mage is 
to be established and consecrated in future is void ? 


The disposition which has led to this reference is contained 
in the will of Umesh Chandra Lahiri, and is in these terms :— 


"(Ka) All my properties shall be placed in the hands of 
Babu Ram Lal Maitra, son èf the late Kam Chandra Maitra of 
Haripur and the grandsons of my father-in-law, Sriman Kali 
Prasanna Maitra, Sriman Chundra Maitra, Sriman Protap 
Chandra Maitra, Sriman Abhoy Govinda Maitra, ete., as trustees. 
They shall according to the provisions made in Para. 4 pay to 
the persons mentioned in that Para, their monthly allowances, 
as fixed by me: and shall defray the expenses for the per- 
formance of rites for the spiritual welfare of my mother, full 
sister and cousin (father's sister's daughter): and shall pay to 
my Gurudey Srijukta Hari Nath Bhattacharjee of village 
Purbasthali, in the District of Burdwan Rs. 10 as “Barshick” 
and tomy “Purohita” Srijukta Srish Chandra Chukerbutty 
of Salkeah, Rs. 5 as ‘Barshick” and after’ defraying the 
expenses for the sheba and worship during my turn, of the 
ancestral qjmali "Bighraha," Iswar Gopal Deb Thakur, Sali- 
gram Narain and Iswar Mohadeba Thakur, they shall spend 
the surplus ‘income which may be left in the seba and worship 
of Kali after the, name of my mather, i.e, m the name of 
Iswar Ananda Moyee Kali.. Thee image of the Deity shall 


(1) (1827) I. L. R. 25 Calc. 405. * 
(2) (1901) L L. K. 29 Cale, 260. 
(3) (1262) I. L. F. 3X Calc. C21, 
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be established and consecrated at my dwélling house or at 1909. 


Kasi and in case of any of the persons mentioned in Para.*4 Bhupati Nath 
dies, then the allowance which I have fixed for him or her, » nube 
during his or her life-time, shall, after his or her death, be Ram Lal Maitra. 
spent for the worship of the said Iswar Anandamoyee Kali. 


(Kha). If the said Ram Lal Maitra or any of the grandsons * 
of my father-in-law dies, his heirs shall be appointed in his 
place, in order of seniority, and act according to the provisions 
made in Para. (Ka) and hold the estate as trustees. If any of 
those heirs be a minor, then his lawful guardian shall hold the 
estate during his minority: and when he will have attained 
his majority, then the estate shall pass into his hands as a 
trustee,” 

The will then goes on to provide that if for any reason the 
image of Iswar Kali Debi is not established and if the income 
of the testator's properties is not used for her sheba and wor- 
ship then the testator's Gurudeb and his sons, grandsons ete., 
in suecession should get his Rungpore properties and possess 
the same in absolute right from generation to generation. * 

" The facts as found by the referring Bench are briefly these : - 
Umesh Chandra Lahiri died on the 28th June, 1590, and in the 
events which have happened, Hem Chandra Lahiri became and 
now is his heir-at-law. It was not until 1894 either in the 
month of October or November, that the executors for the first 
time established and consecrated an image of the Kali. The 
image so established was in the first instance of earth but in 1899 
it was replaced by one of stone and a temple was built for its 
location. The worship has ever since been duly carried on as 
provided in the will. All we have to consider is whether the 
fact that the image was established and consecrated for the 
first time after the testator's death invalidates the provisions 
in the will. 

It is necessary to observe the precise character of this 
provision. It does not purport to be a simple gift of property 
to an image åo be consecgated as was to some ex tent the basis 
of the appellant's argumeiM before*us: but the testator directed 
all his property to be placed in the hands of persons named by 
him and subject to certain payments these persons were directed 
to spend the surplus income which might be left in the sebu 
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and worship of “Kali after establishing the image of the Kali 
Ater the nanie of his mother. Now this manifestly was a 


* disposition for religious purposes and such dispositions are 


favoured by Hindu Law. Thus it is said by Katyayana “if 
a gift be»promised by a person whether in health or sickness 
for a religious purpose, and he dies without making it, his son 
should be compelled to make it: of this there is no doubt." 
(See Mandlik's Hindu Law, page 124) And again in the 
chapter of the Mitakshara which deals with gifts it is said 
“whatever has been promised to anybody for religious purposes 
should be given to him without fail" (See Mitakshara Vyava- 
hara Adhyay, Part III, Chapter IV, Section 14, translated by 
the late Girish Chandra Tarkalankar), “ Property," it is said, 
“thus given by a man or appropriated (by him) to religious 
uses cannot be set aside by his son and the rest. The giver 
is competent to take care of the wealth or property endowed 
for religious purposes. He can no longer resume it because 
Dharma is the then master or owner of such property. Let 
the owner himself or his representative, O Goddess ! appro- 
priate to pious purposes the corpus of a property or its income 
according as it may have been resolved.” (Mahanirvana-tantra, 
section 12, vv. 92—94). Other texts might be cited in 
support of this view, but it is unnecessary to elaborate this 
point. 


And it is not in the texts alone that sanction is to be found 
for the view that dispositions for religious or charitable purposes 
are favoured: the leaning of the Courts too is in the same 
direction. Thus in The Mayor of Lyons v. E. I. Co. (1) it was 
said “Their Lordships are well aware that in pursuing this 
course they are sanctioning a proceeding for which there is no 
exact and complete precedent in the adininistration of charitable 
funds in this country; but in one respect there is sufficient 
authority, viz. as far as regards a postponement of distributions 
and the not-declaring the gift void on account of any present 
difficulty in giving it effect: the case of A. G. x. Bishop of 
Chester (2) furnishes a direct authorigy “for not- leclaring a legacy 
void because it was for an object which could not at the time be 
accomplished and for retaining the fund. in Court until it should 


(2) (1856) 1 Moo, I. A. 175. (2) (1785) T Brown C, C. 444. 
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be possible to apply it.” Now had the direction i in the testa- -⸗ 190%; 
tor's will simply been that the surplus income should be spent eme 
“in the seba and worship of Kali” it would, I think, clearly 
have been good, for the purpose would have been religious and 
the direction would not have been bad for uncertainty. —" 


. On the question of uncertainty we may look for evidence to 
the English decisions, [Runchordus v. Parvartibar (1)] and in 
Engiand it has been held that gifts “for the worship of god" « 

"to be employed in the service of my Lord and Master" are 
good (A. G. v. Pearson (2) and Powers-court v. Powers-court (3) 
and Zn ve Darling (4). Then dees it invalidate the disposition that 
the discretion is for the spending of the surplus income ih the 
sebu and worship of Kali “after establishing the image of the 
Kali after the name pf my mother." I think not: the pious 
purpose is still the legatee, the establishment of the image is 
merely the mode in which the pious purpose is to be effected 
[see Mills v. Farmer (5)] and the decision in Ramtonoo Mullick 

v. Ram Gopaul Mullick (6), shows that the pious purpose does 
not fail merely because the testator directs as a means of - 
carrying. it into effect that something should be done after his 5 
death [see too Mayor of Lyons v. E. I. Co. (T), and Parmanan- 
das Jivandas v. Vinayek Rao Wassudeo (8). But then it is 
urged that the decision in Upendra Lal Boral v. Hem Chun- 
dru Boral (9)is against the validity of the disposition now 
under consideration. There apparently power was given by a 
testator to his wife to establish the service of an idol and by 
making a will in favour of it to manage the properties, 
construct a temple and perform the seba. 


Ran Lal Maitra. 


In relation to these dispositions it was said, “if there was a 
gift to the idol it was bad because there was no idol in existence 
at the time of his death." In the first place it is this decision 
that has principally led to the present reference so that it can- 
not be regarded as in itself an authority binding on us. Next 

it is to be noticed that the learned Judge s did not consider 
the aspect of the case which, I have been discussing, but treated 

(1) (1899) I. L. K. 23 Bom. 725. > (6) 41829) I Knapp. 245. 


(2) (1817) 3 Mer. 353. (1)(1836) 1 Moo. I. A. 175. 
(3) (1824) 1 Mol. 618. s (8) (1878) I. L. R. 7 Bom. 19 (32). 
(4) (1806) L. R. 1 Ch. ^n. (9) (1897) I. L. R. 25 Calo. 405. 


(5) (1815) 19 Ves. 483 (486), 
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1959. the disposi tion with which they were concerned as though it 
Bhupati Nath ` were a simple gift to a non-existent idol. 
 Smrititirtha , , » R : 
E co I have shewn that the disposition with which we have to 
Ram Lal Maitra. 


deal in this case is something different from that, 


But apart from that I think we should not regard the deci- 
sion in Upendra Lal Borals case (1) as affording any sufficient 
reason for holding the direction now under consideration as 
invalid. 


That decision purports to rest on the authority of Bai 
Motivahu v. Boi Mumubai (2) where their Lordships after 
referring to the Tagore case (3) say. “Two rules applicable to the 
Will now under consideration are laid down in the judginent of 
> the Committee: one is ‘that a person capable of taking under a 
will must be such a person as would takè a* gift inter vivos and 
therefore must either in fact or in contemplation of law be in 
existence at the death of the testator" (p. 70). And it is said 
(p.99). “The analogous law in this case is to be found in that 
«pplicable to gifts, and evén if wills were not universally to be 
regarded in all respects as gifts to take effect from death-they 
are generally so to be regarded as to the property which they 
ean transfer and the person to whom it can be transferred." 


Now turning to the Tugore case (3) we find that the rule 
against a gift to a person not in existence and capable of taking 
from the donor at the time when the gift is to take effect rests 
on the principle expressed in the Dayabhaga, Chap. IV, 21 by 
the phrase “relinquishment in favour of the donee who is a 
sentient person." s 


This passage in the Dayabhaga is used to illustrate the pro- 
position that “the right of one may consistently arise from the 
act of another" and it is there pointed out in proof of this that 
in the case of donation the donee’s right to the thing arises from 
the act of the giver: namely from his relinquishiment in 
favour of the donee who is a sentient person. 

The Privy Council evidently cogsidered the.latter of these 
two cases was governed by the eMflier notwithstanding that to 


- (1) (1897) I. L. R, 25 Cale, 405. B 
(2) (1897) L L. R. 21 Bom. 709; L. R., 24 I.A., 93. 
(3) (1872) L. R. I. A. Sup. Vol. 47. 
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‘the one the Mitakshara and to the other the Dayabhaga applied, | 
and that in relation to the question involved in the text cited 
the contentions of the two schools are not in complete harmony. 
So it is immaterial that the referring Bench does not state which 
school of law applies. It is no doubt true that an idol has been 
frequently described as a juridical person and even as owning 
property [Maharance Shibesworee Delia's case (1)] but it has 
since been explained that it is only in an ideal sense that pro- 
perty can be said to belong to an idol [Prosunna Kumari 
Debya's case (2) and Maharaja Jogadindra Nath Roy's case (3)]. 
Whether this ideal sense means more than that the dedi- 
cation to a deity is a compendious expression of the pious pur- 
poses for which the dedication is designed may be a question. 
In favour of thjs wiew we have the doctrine of Medhatithi 
cited to us in the course of the argument that the primary 
meaning of property and ownership is not applicable to God, 


and the train of reasoning that is suggested by the teaching of 


the Aditya Purana that the gods ceaee to reside in images which 
are mutilated, broken, burnt, and so forth (Saraswati’s Hisdu 
Law of Endowment, page 129). 


But whatever may be the true view on this obscure and 
complex question this at least seems clear that the rule which 
requires relinquishment should be to a sentient person does not 
forbid the gift of property to trustees for a religious purpose 
though that person cannot in strictness be calletl a sentient 
person [Ramtonoo Mulliks case (4).] It would seem that the 
rule propounded by Jimutavahana had regard rather to the 
general proposition for which he was contending, i. e, that the 
act of the giver is the cause of property, than to its application 
to particular objects of benevolence. The fiction that an idol is 
a person capable of holding property, must be kept within its 
proper limits, and were we to accede to the argument that has 
been advanced before us, we should be allowing fiction to be 
built on fiction to the hinderance and not for the furtherance of 
justice, . . 2 : et 

In my opinion, therefore, the reference should be answered 
by saying that theeprinciple expressed by the phrase "relinquish- 

(1) (1800) 13 Moo. L A. 2T." (3) (1904) L. R. 31 LA. 203 (209). 
(2) (1375) L. R. 2 I. A. 145. (4) (1829) I Knapp: 245. 
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. 
ment in favour of the donce who is a sentient person" does not 


"apply to the direction contained in the testator's will that the 


persons indicated by him shall spend the surplus income in the 
seba and worship of Kali after establishing the image of 
the Kli after the name of the testator's mother, and that if and 
so far as the cases cited in the reference conflict with this view, 
they have not been correctly decided. 

STEPHEN, J.—In this case I have had the advantage of 
reading the judgments of my colleagues before writing my own. 
I agree with their conclusions and concur in their reasons and 
have in fact nothing to add to what they have said. But by 
reason of the importance of the case, I wish to explain briefly 
how the matter presents itself to me, relying on my brothers 
Mookerjee and Chatterjee for the contents of the Hindu Texts 
which are of prime importance in the decision of the question 
before us. 

There is no doubt in the first place that dedication by a 
Hindu of property to a deipy is not only lawful, but commend- 
able ina high degree. But the question arises, what is the 
legal effect of such a dedication. A gift consists of two parts, 
abandonment of rights over the subject-matter of the gift by 
the donor, and acceptance of those rights by the donee. In a 
dedication to a deity, the abandonment by the donor takes 
place according to the ordinary law; but there can be no 
acceptance by the deity. Why this should be so, may be a 
matter that we need not enquire into; but the fact appears to 
me to be explained by two self-evident propositions, namely, 
that it is a contradiction in terms, to talk of the creator accept- 
ing anything. in the legal sense of the word, from a creature, 
and that it is inconceivable that laws which were made for, if 
not by, men should be applicable to a deity. But though a 
dedication to a deity does not constitute a gift, it has a legal 
effect. The intention of the donor is that the subject-matter of 
the gift shill be used for doing honour to the deity by worship, 
and for conferring benefit on the worshippers and the ministers 
of the deity who conduet it. Tats worship is properly and I 
understand necessarily carri@i out by having recourse to an image 
or other physical object, but the imgge is nbthing till inspired 
by the deity. It is the duty of the sovereign to see that the 
purposes of the dedication are carried out. 

. 
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—— On, and, consistently with, this basis of general principles, 
modern law has arrived at cortain conclusions. Of these the 
most important for present purposes is that an idol after it has 
been duly constituted is a juridical person in an ideal sense. The 
practical meaning of this somewhat elusive expression is that 
the ministers of an idol have over the property dedicated to 
the idol, which is the same thing as the deity inspiring the idol, 
the same rights that they would have if they were trustees for 
his benefit, or if he was an infant and they managers on his 
behalf, being at the same time liable to corresponding duties 
legally enforceable. This seems to me to show that such a 
dedication as the present is a devise for a religious purpose 
such as‘on the authorities referred to by my learned brothers 
would be recognised as valid by English law, and not considered 
as bad for uncertainty. 

The above considerations leave no room, in the case of a 
dedication to a deity, for the application of the rule as to the 
invalidity of gifts other than to seient. being laid down in the 
Tagore case, and it follows that the present case, and the subse- 
quent cases quoted in the reference before us must be held to 
have been wrongly decided. 


MOOKERJEE, J.—The two questions of law which have been 
referred for decision by the Full Bench have been formulated 
in the order of reference in the following terms : 


1. Does the principal of Hindu Law, which invalidates a 
gift other than to a sentient being capable of accepting it, apply 
to bequest to trustees for the establishment of an image and 
the worship of a Hindu deity after the testators death and 
make such a bequest void ? 


2. Whether the cases of Upendra Lal Boral v. Hew 
Chandra Boral (1), Rojamoyt Dassee V. Troylokho Mol (mne 
Dassi (2) and Nagendra Nandini Dassi v. Raja Beni ny 
Krishna (3) have been correctly decided so far as they lay 
down the proposition that,a gift to a Hindu deity whose image 
is to be established and chógscerated?in futut is void. 


Í - 
The wil of the testator, upon the construction of which 
. 


(1) (1697) I. L. R, 25 Cale. “405. (2) (1901) I. L. R. 29 Cale. Fl. 


(3) (1902) I. L, R. 30. Cale. 521. 
35 
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these questions. have arisen for consideration, directed that, in 
the event of the failure of a son or adopted son to the testator, 
* after provision made for certain bequests, the executors were 
“to spend "the surplus income which may be left, in the shebu 
and worship of Kali, after establishing the image of Kah after 
the name of my mother, that is in the name of Iswar Ananda- 
moyi Kali; the image of the deity shall be established and 
consecrated at my dwelling-house or at Kasi.” 


The plaintiffs commenced the present action for construc- 
tion of the will and for a declaration that the trust for the 
establishment and consecration of the image of the goddess 
Kali and her worship was void inasmuch as the deity had not 
been established in the life time of the testator. 


We have been invited by the learned, Counsel for the 
appellants to answer the questions stated in the order of refer- 
ence in the affirmative. It has been argued upon the authority 
ofthe decisions of the Judicial Committee in the cases of 
Tagore v. Tagore (1), and Bo Mativahu v. Bai Mamubai, (2) 
that a person capable of taking under a wil must be such a 
person as can take a gift inter vivos, and, therefore, must either 
in fact or in contemplation of law be in existence at the time 
of the death of the testator. It has been assumed that this 
rule is applicable to a bequest to trustees for the establishment 
of a Hindu deity, and the inference has been drawn that the 
manifestation* of the deity in the form of an image must be in 
existence nt the time of the death of the testator. As reliance 
has been placed upon two decisions of the Judicial Committee, 
which, in so far as they decide any questions of law, are binding 
upon this Court, it is essential to examine closely the decisions 
themselves, and to determine whether they are really applicable 
to the matter now under discussion. In this connection, it is 
useful to bear in mind the well known observation of Lord 
Halsbury in Quinn v. Leathem (3), that a case is only an 
authority for what it actually decides, and cannot be quoted 
for a proposition that may seem to EMO logically from it. 


In the case of Tagore y. Tijore (1), the question which 


* (1) (1872) L. R. I. A. Sup. 47, (67) ; 9 B. L. R. 377; 14 W. R. 359. 
(2) (1897) L. R. 24 I. A. 93 (114); I. L; R. 21 Bom. 709; 1 C. W. N. 365, 
(3) (1901) A. C.*495 at p. 506. 
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arose for consideration was as to the validity of testamentary 


bequests and gifts infer vivos in favour of human beings. 
With reference to this subject, their Lordships of the judicial 
Committee observed that the legal power of transfer under the 
Bengal School of Hindu Law applies to all persons in éxistence 
and capable of taking from the donor at the time when the 
gift i is to take effect, so as to fall within the principle expressed 
in the Dayabhagha, Chapter I, Para. 21, by the phrase “relin- 
quishment in favour of the donee who is a sentient person." 





They then went on to add that by a rule generally adopted in 


jurisprudence, this class will include children in embryo, 
who afterwards might come into separate existence, and 
also by legal fiction an adopted son, who, in contemplation 
of law, is begotten by the father who adopts him, or 
for and on behalf of whom he is adopted ; apart from this 
exceptional case which serves to prove the rule, the law 
was plain that the donee must be a person in existence 
capable at the time when the gjft takes effect. It is not 
necessary for my purpose to investigate the precise scope of fhe 
passage of the Dayabhaga upon which reliance has been placed 
in support of the proposition that a gift to be valid must be in 
favour of a sentient person in existence and capable of taking 
from the donor at the time when the gift is to take effect. 

I shall assume this was the view adopted by Jimutav 'ahana. 

The question, however, necessarily arises whether this doctrine 
is applicable to the case of bequests for the establishment of 
images of the deity and for their worship. To secure an answer 
in the affirmative to this question, it is argued that by a fiction 
of law an idol is a juridical person, and in support of this view 
reliance is placed upon the cases of Shibesowree De bya v. Ma- 
thooranath Acharjo (1), and Prosunno Kumari Debya v. Golap 
Chand Babu (2). The later decision of the Judicial Committee 
in the case of Mahara Jagadindra Roy v. Rant Hemanta 

Kumari Devi (3), however, tends to indicate that this fiction 
must be employed cautiously and subject to many limitations. 

We must not, therefore, assume tooereadily that a Hindu deity 


(1) (1869) 13 Mos. I. A. 270; Is W. R, P.C. 18. 
(2) (1875) L. R. 2 LA. 145; 14 B. L. R. 450; 23 W. R. 253. 
(3) (1004) L., E, 31 ILA. 203; I, L. R. 32 Cale, 129. 
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isa juridical person for all purposes, and stands on precisely 
the same footing, capable of the same rights, and subject to the 
same liabilities as an ordinary sentient being, and we must 
closely examine the scope of the applicability of the passage 
in the Dayabhaga, which is the foundation of the argument 
that a bequest for the establishment of an image of a Hindu 
deity and for its worship is subject to the same rules asa bequest 
in favour of a human being. 


The passage in the Dayabhaga which is supposed to go to 
the root of the matter is as follows : 


“ee a eresfu ur f. adie mfaransa granara amame 


24 aaaą i” 
Bharat Siromani's Edition, 1863, p. 25. 


This is translated by Colebrooke as follows: “That is ac- 
tually seen in the world, since in the case of donation, the donee's 
right to the thing arises from the act of the giver, viz., from his 
relinquishment in favour of the donee who is a sentient person." 


(Chapter I, Para. 21.) . 
In the very next passage Jimutavahana proceeds as follows : 
"qussrarafemnwfe eraeqem, mu Get umeradtaa i9 p. 27. 

This 1s translated by Colebrooke as follows : 

" Gift consists in the effect of raising another's property and 

that effect here depends upon the donee.” Chapter I, Para. 22. 
On the first of these passages, Rambhadra comments as 


follows — 
"gem akaginam zrafafea cred qfaaq 1" s 


" By this, ‘gift is abandonment characterised by the result 
of ownership —this definition of gift is indicated,” 

Sreenath comments as follows: 

“ora ferrimstafed erred aaaf ma |” 

“Tt is said hereby that the definition of donation is abandon- 
ment characterised by the result of ownership.” 

Sreekrishna comments on the passage as follows : 


“amarna maaana xenfararerewro Care C|eeHIE mf agn: 


adferre fauwner, a amaaa seer m3 xfer 1”, 


“As ownership does not arise from every act of abandon- 
ment like thé offering of a bull cte., he (the author) add 
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‘intended for some conscious being. The intention must have 1900. 


for its object the ownership (of another), and thistobject is thes Bhupati Nath 
object of the desire of abandonment.’ —— 


On the second passage, Rambhadra comments as follows: . Ram Lal Maitra 
‘Guile manna wafaaa ost raas wap, uda 

fuaaRa- cep atte wp wee fz wera) an Ae qmeqeníati 

wrewepwew Aaga) vaaraan wauzcwvwu E «refe | 


“Since sin arises from the taking of property without any 
owner, which is the object of an abandonment intended for 
another, as from the taking of the property of the Gods. The 
passage of Menu ‘those who steal the property of the Gods 
or the property of the Brahmans ete.’ refers to this subject. 
Otherwise, as theft is already admitted as a case of sin, the 
prohibition of the” stealing of a Brahmin's property becomes 
superfluous. Thus there being no other way to avoid this 
inconsistency, the terms property (7) and stealing (st) must 
be taken in a figurative or secondagy sense, 





Mir is clear from these passages, ns well as from other passages -2 
from Sreenath, Achyutananda and other commentators on the » 
Dayabhaga, that they understood the rule about the acceptance 
of a gift as a necessary condition for its validity as applicable 
to secular gifts alone. There is no foundation for the assump- 
tion that dedication to the deity or for religious purposes stands 
on the same footing. In fact, as Sreenath pgints out, an 
abandonment in favour of the deity is not comprehended within 
the jerm ‘gift’. It is obvious from this that in the case of 
donation, after the owner has parted with his rights and before 
the subject matter has been accepted, the property Is in a 
peculiar position, so that when the term "property" is used 
in relation to what has been dedicated to the deity, it has a 
secondary sense different from what it bears when used in 
relation to persons. 

Again, Shulapani in his Sraddhabibeka disc usses whether a 
sradh can be 'ealled a gifte ae in that conngetion observes as 
follows : < 


"ww emsqar "pernfuajfeuacwníaarpermao waag fanata. 
aAa tare) a anaa y aa o alten, 
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awhefomnafaea’: | aad faoa aada diu cr vepes 
Tecrafuscg it" 

[Calcutta Edition, 1892, p. 25.] 

- Of this passage, the following version will give a fairly 
accurat® idea : 

(Sradh) has not the nature of a donation, as it does not 
generate ownership in the manes etc., for whom it is intended. 
The absence of ownership of manes ete, is due to the absence 
of acceptance on their part by the words "this is mine”. In 
"Donation" having for its dative ease, the gods like the- Sun, 
etc, the term "donation" has a secondary sense, The object 
of his figurative use being extension to it of the inseparable 
accompaniment of that (gift in its primary sense), vis., the offer 
of the sacrifical fee ete. It has already baen, remarked in the 
chapter on the bratis that such usage as Devagram, Hastigram 
etc., are secondary. 


Upon this passage, — — comments as follows : 


e "&uret a raraj waaraan zanan cóvwu Saara sfawiia:, 
arn a w fanfa 1” j 


“The Gods, Indra, etc., being devoid of consciousness, cannot 
have ownership in any object. Then how can the expression 
Devagram (village of the Gods) be used. It has been remarked 
in the chapter on the bratis that the sense here is secondary.” 


Sreekrishma in his explanstion of the term Devagram 
makes the following comments : 

aama e-anan pouasip + a faq aim- 
JaA arafaat, wer Aiman uara ew: | 

“Moreover the expression cannot be used here in its primary 
sense, The ‘relation of one's ownership being excluded, the 
possessive ease affix (in Devas in the term Devagram) figura- 
tively means abandonment for them (the Gods). Therefore, 
the expression is used in the sense of "a village, which is the 
object of abandonment intended for the Gods.” This is the 


purport. ` K 

When we turn to the Suddhitattwa of  Raghunandan, 
"we find the subject of donation discussed, Thus, in one poa 
he observes as follows : 
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[Caleutta Edition, 1891, p. 308.] 

“Thus donation is the abandonment of an object productive 
of the ownership of a person to whom it is given as prescribed 
the Sastras," 

In another passage, he says again. 

"qus mia anaf aq: am] saama Tea mel 
wzmaga ! p.314. 

“Thus, though the ownership of the donor ceases to exist 
in consequence of abandonment on account of the non-accept- 
ance of the person to whom it is given, it is incomplete and 
consequently it is not regarded asa donation in the Vedas.” 


In a third passage Raghunandan makes the following 
remarks : 

"aun Serz-qre-faid) afe a eladifa, ae diurPumraía ue «afar 
aa: wet fran a, sfa tarat maaa: |p. 308. 

“Thus, if the particular person for whom a gift is intendéd 
does not accept it, then as the abandonment with all its con- 
ditions is not fulfilled, the ownership does not terminate. Such 
is the view of Ratnakar and others.” 

This indicates that in the case of dedication to the deity, the 
term “gift” or “donation” has properly no application at all. 
This is also supported by the following observations of Sree- 
Krishna in a passage of his commentary on the Sraddhabibeka. 

"p. wm Banat usurae maw wmm ae; | — 
vau wE-m-urafazswdi ufe qaqa eladifa, acer eiuf a fan esrfass- 
qq 4 214: we feme ta warra mefe 1” 

[Caleutta Edition, 1892, p. 16.] 

The following rendering gives a fair idea of the above 
passage. 

“Here in the generation of ownership by the abandonment 
ofan object, the pre-exigtence of acceptance, by the person to 
whom the object is given is*regarded as an auxiliary case 
Therefore, if the particular person Tor whom a gift is intended 


does not accept it afterwards, then as donation with all its 


conditions is not accomplished, the ownership of the donor 
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does not cease to exist. This is maintained by Ratnakar and 
others." 

To the same effect is the following passage from the Miták- 
shára in which Vijnaneswara commenting on verse 27 of the 
Vyavaharadhyay of the Iusitutes of Yajnavalkya observes : 

‘orafrafa;—aaafrafa: querarure 4 2a ean 4 
aq) weaned 4 ot ufa Aai, warp ead, w waa) Alara 
fafaw:, are: afa: wifaw afer i7 

[Pombay Edition, 1813, Shaka, p. 129.] 

“Gift consists in the relinquishment of one's own right 
and the creation of the right of another and the creation of 
the right of another man is completed on that other's 
acceptance of the gift and not otherwise. Acceptance is 
made by three things. mental, verbal, or corporal.” 

This is also amply borne out by passages from the Bhasya 
of Savaraswami on the Purbamimansa. In one passage Savara 
defines the characteristics of a gift as follows : 

ermfaaat—safaraia: queam . 

[Adhyaya VI, pada 1, Asiatic Soc. Ed. Vol. I p. 742.] 

"A gift is the cessation of the ownership of one and the 
generation of the ownership of another." 

Savara, in another passage, observes as follows : 

“zauri žag — rfa cwuwrmaras—3] uefweu ad fafegrmewfa, maa 
wi, ww aa cw q aunir fafereeo gam amq a uuuexfa sf, 
zauren ait aaa, Baai sfam umm | . 

[Adhyaya IX, pada 1, Asiatic Soc. Ed. Vol. IT, p. 145.] 

"Devagram (village of the Gods): Devakshettam (land 
ofthe Gods). ‘These are figurative terms. What one is able to 
employ according to one's desire is one's property. The Gods, 
however, do not employ a village or land according to their use. 
Therefore, o (body) gives (to the Gods.) Whatever is aban- 
doned with reference to the Gods beeomes a source of property 
of the servants of the Gods.” : T 

Savara amplifies this vie in the passage which follows, and 


‘which need not be quoted at length for our present purpose, and 


he repeats the same opinion in Chap. 6, section 1, Vol. I, 
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page 606, when he speaks of the Gods as (Amara), that is, 


not capable of possessing wealth, and explains the expressions 
Dhanagram and Hastigram, as svarcaay, i. 6, as met ely figu- 
rative terms. Sce also Adhyaya IX, pada 1, VoL^lI, p. HH, 
where Savara asserts that there can be no gift to Gods, as they 
have not body and are incapable of enjoyment. [a fe wfa«wia 
separa y era ter a area ] 

This view is supported by Medhatithi, the oldest and most 
authoritative of the commentators of Menu. Sastri Golap 
Chandra Sarkar on behalf of the respondent relied upon the 
following verse of Manu and the commentary of Medhatithi 
thergnu pon. [Mandlik's Edition p. 1354]. 

Zaa wine WD Maaiaieste a: | 
€ urn: at os wifes stata g 12,24 0 

That wicked man who misappropriates God-property (God's 
property) and Brahmana-property lives in the next world by 
the leavings of vultures. * [Menu XI, 26.] 

afafa: | > 
ora maam aure] awia afe aaa, aewen maena a4 
a gone ffe i 
MEDHATITHI'S COMMENTARY. 

1. The property of persons of the three regenerate tribes, 
that are in the habit of performing sacrifices, is (to be*under- 
stood by the term) "God-property" (in this text, it isa com- 
pound word in the original, in which the word God is not 
inflected) ; and the property of a Brahmana who is not in the 
habit of performing sacrifices is "Brahmana-propert y," 

=) want etal mae) ge | 


- = - e , 
2. Even in this manner this verse may certainly be ex- 


plained. "This sloka (verse) becomes (then) a laudatory one. 


ei cw uestereifefa a Tora aere muera 

3. For, the property of persons habitually performing 
sacrifices (ewplained by às as the importof the term “God's 
property") is not (the meaning) derived from the primary 
meaning of the words (composing the term. name ly Cioci and 
property), like (the mfaning of) the term ste aling and the liki 
(but a figurative meaning). ' 
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. 
_ et waaay sane rra yaen upmfafmnig wa agqae asea’, 
uei RARAN SIMRAN | 
4. Hence (the term) is explained in another manner (thus) 
—property that 15 set apart or relinquished for the purpose of 
. performance of sacrifices and the like in honour of Gods is (to 
5 be taken as intended by the term) "God's property," by reason 
of the impossibility of the application to Gods, of the primary 
meaning, namely, the relation of property and owner, (a thing 
is property in relation to a person having proprietary rights 
- over it, and a person is owner in relation to a thing over which 
he can exercise proprietary rights. 


a) a feam saal wa feum, crow ufeareereTqueenui qug ae 
. MO WSS, RTE ERA usw — Ae WW rH safaf- ai wer, du 
andana atamana ifi fare wnrarcofera 5 aasam | 


5. Forthe Gods do not use the property according to 
pleasure, nor is found their exertion for the protection (of the 
property) : and property is described to be of that character in 
popular view, Accordingly, when by referring or pointing to 
Gods, it is stated—this is not mine, this is God's—that is God's 
property—and that property 1s enjoined (by the Vedas) for the 
Fire-God and the like in the Dasa-purnamasa sacrifice and 
the like—(and also enjoined) by the well-known practice 
of the learned (not by the Vedas, for Gods worshipped) in the 
Durga:saerifiee and the like secondary means (of attaining 
spiritual benefit, but not primary inasmuch as these are not 
i enjoined by the Vedas). 


«1 za aga maamaa m aag, Maana mam mA 
apa wa; | j 

6. Itcamnot be argued that in popular view (property) 
relating to the Four-armed or the like image (of God) is called 
"(God's property,” and it is proper to put the popular meaning 
on words (employed) in the Sastras, 

e| war, ufa evertit: nafasga, arai a Vase 
sfaxm «qud: uae: ow Anung yamai | 

7. It would-be so, if the term "God-property" acquired 
‘notoriety (in that sense), undivided (into, or without reference 
to, its component parts—God and property; but) by reason of 
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the notoriety of the component parts, namely,—God's property 
is God-property, the meaning of the whole (as consisting of the 


meanings of the component parts) is preferable, Nor is there 
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any evidence for inferring another passuge for the purpose of Ram Lal Maitr-. 


supporting the proposed meaning. . 

ci wei wqy mimi Zam afna cre | 

8. The assumption that the Four-armed and the like have 
the status of God in the primary sense, is removed by the very 
use of (the term) Image (in para. 6.) 
—— €) aa agaaa, wu aqar za, waa, maaana, 
aaa 4 waits earetigagintcia me fedis usn 

9, Nor can it be argued that although there is no God in 


the primary sense, still let such property be God's property by 


usage. Be it so,*but there cannot be the relation of property 
and owner. The use of the term property (as God's) may be 
reconciled in the manner stated (above by us) This is discuss- 
ed in the second. 


^ 
The concluding reference is to the commentary of Meiha- 


t?thi himself on the Second Book of the Institutes of Mauu,, 


where he observes as follows on Verse 189 : 

ug gae Zaqsd] gazcr— venei] zen amuw www ware 
zean! xenfawitq naaa — m3 aaraa Teele, NTT 
eames: Ba) afaziya) afar aars a-mi aA- 
safs ‘caged za fasa aaafaaieq,—eazaa ay zaai 
ealas a aam ana area a; aE UU 

» [Mandalik's Ed. page 257.] 

“Tt, should be noticed that such expressions as property ot 
the Gods, animals of the Gods, thing of the Gods, etc., mean 
animals ete, supposed to be intended for theeGods. In the 
section on punishment the term (gaat) God. is desired to be 
used in the sense of images only; otherwise, there would be an 
upsetting of the established order. In such EeXts as “anything 
good belonging to the Gods, Brahmans and Kings should be 
known etc.” *i. e., a thing belonging to the Gods which is con- 
nected with an imaginary ownership of the images or likenesses 
imagined to bes Gods. The Gods have no ownership ot their 
own, and so the primary sense being inadmissidle here, the 
secondary sense alone should be accepted.” 


loa, 
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It is conclusively established from these authorities that 
according to strict Hindu juridical notions, there can be no gift 
We are not concerned now with the 
philosophical reason for this position, and it is needless to 
inquire Whether it is due to the fact that in the earliest. times 
physical objeets were deified, and could not, therefore, be very 
well supposed to be capable of acceptance of a gift, or to the 
fact that the deity was conceived as a being to whom a mortal 
could not aspire to make a gift, bnt could only content himself 
with a dedication of things for acceptance. Durgacharyya, 
however, in his commentary on the following passages of the 
Nirukta seems inclined to adopt the view that as the Gods 
were originally physical objects deified, they could "not very 
well be regarded as sentient beings capable X of acceptance of 
gifts in the strict sense of the term. 


fram, exo, RAET, Wars, Wee, We 2 | V £443 | “WEE 
anfa merat ganfan: esfempm aama wafer aaa 
deefafuacw: gaan Crow ve wrifaven "pe" (t) “anes wa 
ausa minfa (2) warfa deaf zad: | a erat efan arte” 
(s) “warata wmm wea (e) wafa Aafaa: mh “sale 
fga ww naaa 1 (a) argand aA wag UU (4) 

wyasa: eyfeaoraig q ae grasya az anfusiguiee: sfat 
vza sia E: asa fg qed) wafers qa aure went 
aafaa ait cmm dinates: waquep saad sor anata n 
efafecatafets (5) umafia up ua draufafusiz sre Anea az- 
ws, “qa w ag fuswfnw (c) wfa miai a  diwufafws: 
wifafcetaety manaa, “Aafa uw wfaczremata" (e) argota i 

The following version will give a fairly accurate idea of the 


passage, which deals with the subject of the anthropomorphic 
and physical conception of the Gods. 


(t) waz, IE (vy) w e«42tn 
(x) eerti = k n Dow vise 
(2) west 1 z (6) *- tw*e-* 
(4) wt 24-4 Q 0) 9 Sate 
7 [e] wv 
: e 
r . 








HINDU LAW. 


= 

“One conception of the shapes of the Gods is that (they are) 
like human beings, inasmuch as the praises (of the Gods) speak 
of them like conscious beings. So also are their designations. 
They are praised with man-like limbs, as in Tügvedif 4, 7, 541, 
3 : "Oh Indra! Thou art bulky in thy graceful arms" Rigveda 
3, 2, 1, 5 : "Oh Maghaban ! as Thou joinest together the two 
worlds (earth and heaven) large is thy fist." (They are praised 
also) as possessed of things used by men. Rigveda 2, 6, 21, 4. 
"Come Indra with a pair of horses" Rigveda 3, 3,19, 6. “In 
thy house is an auspicious wife (Sachi)" (They are praised) 
also with acts of human beings. Rigveda 8, 6, 21, 8. “Kat, 
Oh Indra, ! and drink of (these), lying before.” Rigveda, 1, 1, 
20,9. “Oh Indra ! having ears, hearing all around, listen to 
our invocation quickly.” The other (conception of the shapes 
of the Gods) is fourid to be that (the Gods) are not like human 
beings as the fire, the air, the sun, the earth, the moon. The 
hymns represent them like conscious beings, and for this reason 
even unconscious objects are so praised ; such are dice and things 
like these down to plants that yield only a single harvest. Ths, 
they are praised as if possessed of limbs like human beings so 
it is even with unconsious things Rigveda 8. 4, 29, 2. These 
stones (used for pressing out somo juice with their green mouths 
are crying after (the Gods). As this is a praise of the stones, so 
is the following a praise by connecting with things that are 
used by human beings. Rigveda 8, 3, 7, 4. Sindhu river Joined 
a comfortable chariot furnished with horses. As this is a' praise 
of the river so is the (following) nothing but a praise of stones by 
attributing actions like those of human beings. Rigveda 8, 4, 
29, 2. Let the stones eat clarified butter fit for eating before 
the invoker of the Gods (Agni).” 


The same view is supported by Rigveda 1, 1,11, 1, and 
Atharvaveda, Book XX, Hymn 26, 4 and 5. It is not necessary, 
however, to pursue this line of investigation further. We start 
with the position that in the case of deities, there cannot be any 
acceptance angl, therefore, necessarily, any gift. If therefore, a 
dedication is made in favou% of the deity, what is the position ? 
The owner is divested of his rights. The deity cannot accept. 


í s . 
- In whom does the property vest ? The answer is that the king 


is the custodian of all such property, This is sufficient! y indicated 
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by the following passages, Vijnaneswara in the Mitákshára 
"(Vyavabara. *Adhyaya verse 186) lays it down that one of the 
duties of the king is the protection of the Devagriha, and 
Aparaditya and Mitra Misra in their commentaries on the same 
subject lay down the rule in the same manner. In the Sukraniti, 
chapter 4, verse 19, stress is laid upon this as one of the primary 
duties of kings. The true Hindu conception of dedication for 
the establishment of the image of the deity and for the mainten- 
ance thereof is that the owner divests himself of all rights in 
the property; the king, as the ultimate protector of the State, 
undertakes the supervision of all endowments. "There is no 
acceptance on the part of the deity, but from the dedication, 
religious merit and spiritual benefit accrue to the founder, and 
material benefit accrues to the persons in oliakge of the worship 
and to the creatures of God. » 


It may further be observed that it is indisputable that the 
Hindu law encourages dedication of property for religious pur- 
poses. It is sufficient to gefer to the following passage from 
FRatyayana : : 

aaa a ee fad whwrcory | weer yaa o xTeDU WA] arama: di 
which is rendered by Mandalik as follows : (page 124 of Edition 
of Yajnavalkya.) 

"If a gift be promised by a person, whether in health or in 
sickness and for à religious purpose, and he dies without making 
it, hig son should be compelled to make it. Of this there is 
no doubt.” | 

There can be no question as to the genuineness ef this 
passage, because it is quoted with approval in the Mitákshára, 
Viramitrodaya, Vyavaharamadhaba, Vyavaharamayukha, Kama- 
lekar's*Vivajlatandab, Raghunandan's Suddhitattwa, Vivadarat- 
nakara, and in Jagannath's Vivadabhangarnaba translated by 
Colebrook, The spirit, if not the letter, of this text is entirely 
inconsistent with the position that a direction given by a Hindu 
that an image ofa deity should be established and that his 
property should be applied for the rgaintenance ef the worship 
is inoperative, because the'image wis not established by himself. 
Jagannath, in Book II, Chapter IV, section 1, verse 3, touches 
upon this matter, and points out that the text of Narada relating 


tothe recovery of objects of gifts not duly given (Asiatic 









So ' ty's | z itio 137) — to religious gifts. The, 
cor j ‘irresistible that the doctrine laid down 

— licia Disi a iod inh: eases of Tugore v. Tagore a) 
E mee nd Bai Mativa ahu v. Bai Mamubai (2), as to gifts în favour 
ef ' s entie ent beings, has no application to directions for the 
| dedication. no property’ for the establishment of images and for 





the | — ? thereof. 
CR s be 1 argued before us that even if it be assumed 
— 3 he rule bot acceptance applies in the case of the deity 
a: — the case of sentient beings, the validity of the testamentary 


di upo: 51 quen be pose inasmuch as the deity i is always 














The argument in substance is that, to take a concrete 
exi — whether a paticular image of Kali is established or 
“not, the Goddess Kali’ is ever existent, and a gift for the pur- 
pe 2 of her worship is valid, although at the time of the death 
[ of the testator there is no image in existence. In support of 
F this view reliance has been placedjupon the following passage 
^ quoted by Raghunandan. 
n fetta aen mi anaa sate aar ii 


— “Tt is for the benefit of the worshippers of devotees that 

there i is manifestation i in male and female forms of the supreme 

d being, which is bodiless, which has no attribute, which consists 
of pure spirit, and which is without a second being." i 


Various passages of the same import are to* be found in 
* other authorities for instance Haratatwadidhiti and Mahanirvan- 
— ra 4, 16), the latter of which quotes a passage from 
B. und v ia a antra and gives other texts of similar im port from 
‘Kula u rnabatantra and Agastya Sanhita. From this point of v lew 
Bn e position of the appellant may be undoubtedly support- 
ed; ) icit is not necessary to base my opinion upon this ground ; 
for iti etablished beyond the possibility of dispute that the 
linary " conception of a gift is not applicable to the case of 
* ict tic ons to the deity. 


—* Tab us now’ "consider the decided cases fronf*the point of view 
; p^ im neiples aa EI The cases of U pe nara 
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* 
and Nogend ra Nundini v. Benoy Krishna Deb (1) proceeded on 
the assumption that the rule in the case of Tagore v. Tagore (2) 
and Bai Mativahuy. Baimamu Bai (3)is applicable to cases 
ofdedication of property for the establishment of images of deties 
and for*their worship. 'The case of Promotho Nath v. Nogen- 
dra Bala (4), rests on the same assumption. The case of Doorga 
Proshad v. Sheo Proshad (5) does not directly touch the point, 
though it appears to have been held that an idol cannot be 
said to have juridical existence, unless it has been consecrated 
by proper ceremonies and so has become spiritualised. Nor 
does the earlier case of Shib Chander Mullick v. Tripura Sun- 
dari (6) really affect the question now under consideration. 
The Court proceeded on the ground that it would nòt require 
trustees to carry out trusts for religious purposes under the 
will ofa Hindu, unless those purposes Were defined. On the 
other hand, the casesof Mullick v. Mullick (T), Gokool Nath v. 
Issur Lochun (8) Profulla Chunder v. Jogendra Nath (9) 
Bhugobutty Prosonna v. groooro Prosonno (10) Ashutosh v. 
Doorqa Churn (11) Hemangini v. Nobin Chand (12), Parbati 
v. Ram Barun, (13) Jairam v. Kuverbai (14), Munoher v. 
Lukhmiram (15) are all based on the contrary assumption 
that a trust fora religious purpose is notinvalid because the 
image to be established is not in existence at the time of the 
death of the testator, and I may add that this latter view 
undoubtedly represents what was regarded as the law from the 
time óf the decision of the Judicial Committee in 1829 down 
to 1897. These decisions appear to me to be consistent with 
the true rule of Hindu Law as deducible from the authorities 
I have already examined. Itis, however, I think, possible to 
show that the view indicated above, not only represents the 
: (1) (1902) I. L. R. 30 Calo. 521. 
(2) (1872) 9 B. L. R. 377. 
(3) (1897) I L- R: 21 Bom. 709, L. R. 24 I A. 93. 


(4) (1908) 8 €. L. J. 489. (7) (1820). 1 Knapp. 245; 19 E. R. 392. 
(5) (1880) 7 C. L. R. 27&. (8) (1886) I. L. R. 14 Calc. 222. 
(6) (1842) Fulton, OB. (8) (1903) I. C: I» JI. 60% 9 C. W. N.528. 


(10) (1897) I. Le R. 25 Cal. 119, and on éppeal, (1906) 3 C. L. JJ. 605. 
(11) (1879) L L. R. 5 Cal. 435; B. R. 6 IL. A. 182; 5 C. L. R. 296. 
(12) (1882) I. L. R. 8 Cal, 788, 11 C. L. R. 370. - 

(13) (1904) I. L. R. 31 Cal. 895, 8C. W. N. 353. 

(14) (1885) L EL. R. 9 Bom. 491. — (15) (1887) I, L. R. 12 Bom. 267. 
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true rule of Hindu Law, but is consistent with the rules of whe 
i English Law in similar matters, pr ti Nath 


Under the English Law it is well-settled that a gift for the 


E Ram Lal Maitra. 
advancement of religion in general terms, as for instance, a “gift 


= to be employed “in the service of our Lord and Master " or" for , 
the worship of God" are valid. In support of this proposition 
reference may be made to the decisions in In re Darling (1) i 


and Attorney-General v. Pearson (2). In the former of these 
eases reference is made to the decision of Lord Manners in 
owers-court v. Powerscourt (3) the decision in which was 
"followed i in Felan v. Russell (4). In the second case Lord 
Eldon observed that if lands or money were given in such a 
way as would be legal notwithstanding the statutes concerning 
disposition of charitable uses for the purpose of building a 
church or a house or otherwise for the maintaining and propa- 
gating the worship of God and if there were nothing more 
precise in the ease, the Court of Chancery would execute such 
a trust by making a provision for maintaining and propaggting 
the established religion of the country. This is in agreement 
with the view previously indicated by the Lord Chancellor in* 
Mills v. Farmer (5), namely, that it is quite impossible Lo 
maintain the proposition that a gitt to charity is to be con- 
strued as a legacy toan ordinary legatee who must be sufti- 
ciently pointed out and described. The case before us in which 
no question of indefiniteness can possib] y arise, conkegnently 
occupies a much stronger position. 
* 1t is further clear that under the English Law a valid gift 
$ may be made to a charity not in esse at the time but to come 
into existence at some uncertain time in the future, provided 
there is no gift of the property, in. the first instance, for the 
benefit of any private corporation or person or perpetuity ina * 
prior taker. One of the most recent decisions on the subject 
is that of Wallis v. Solicitor General Jor New Zealand (6) 
which was heard on appeal by the Judicial Committee from 
New Zealand. 4n thai» case certain Maori Chief had in 1848 


(1) (1896) 1. Ch. 50. f (oy (1817) 3 Mer. 253: ya) 
(3) (1824) 1, Molloy 616, (4) (1842) 4 Ir. Eq. Rep. 701. - 
(5) (1815) 19 Ves. 483, (550); l. Mer. 55; 74 E. K 595 
(6) (1903) App. Cas. 173. 
37 j^ 
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given 500 acres of land to the Bishop of New Zealand for æ 
College to be erected thereon for the general purpose of promot- 
ing religion. Up to 1898 no college had been erected and it 
was found that the land had in course of time become an unsui- 
table site ‘While the accumulation of its rent had amounted to 


" a considerable sum. It was ruled that there was an express 


gift of land and money for charitable purposes, and that 
such a gift was not invalidated by the fact that the particular 
application directed could not immediately take effect or would 
not of necessity take effect within any defined limit of time 


and might never take effect at all It was further held that” 
the doctrine of eypres was applicable. Lord Macnaghten in „his. 


judgment relied in support of this proposition upon the decision 
of Lord Selborne in Chamberlayne v. Brockett (1). This how- 
ever is only one of many instances in which the English 
Courts have affirmed this doctrine and the cases where 
charitable gifts to non-existent corporations or societies 
have been sustained are realty numerous, The leading case 
on the subject is that ofthe Downing College reported under 
the name of Attorney-General v. Downing (2) and under 
the name of Attorney-General v. Bowyer (3). Other cases 
in which the same rule has been affirmed are those of 
Attorney-General v. Bishop of Chester (4), Loscombe v. Win- 
tringham (5), Attorney- -General v. Craven (6) Martin v. 
Mugham.(7), Henshaw v. Atkinson (8), In ve Clergy Society, (9) 
In ve Maguire (10) Sinett v. Herbert (11). The Supreme 
Court of the United States has on several occasions affirmed 
the same doctrine after an eleborate review of the Engiish 
decisions on the subject. Jnglis v. Sailors Snug Harbowr (12) 
Trhsteea v. State (13) Ould v. Washington Hospital (14) 
Russell v. Allen (15) Jones v. Haberahane (16). In the third 


1) (1872) L. R. 8 Ch. 
ial frr) 2 Ai 550, E VET Wilmot 1 ; Dick. 414 ; 71 E. R. 353, 3 
(3) (1798) 3 Ves. Jun, "114, 30 E. R. 1235, (1300) 5 Ves. Jun. 300 ; 31 E. R. 


; (1803) 8 Ves. 256 ; 32 E. R. 352, 


(4) (1785) 1 Brown C. C. 444. (10) (1870) L. R. 9 Eq. 032. 
(5) (1850) 13 Beav. 87 ; 5E. R, 34. (11) (1872) L. & 7 Che App. 232 
(6) (1856) 21 Beav. 392 ; 52 E. R. 910. (12) 41835) 3 Peters 99 (114). 

(7) (1844) 14 Sim 230 ; 60 E. R. 346. % (13) (1852) 14 Howard 274. 


(8) (1818) 3 Madd. 396 ; 56 E. R. 577. (14) (1877) 95 U. & 313. 
(9) (1856) 2 K- & J. 615, 69 E. R. 928. © (15) (189b) 107 U. S. 168. 
* (16) (1882) 107 U. S. 191. 
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ind fourth of these cases many of the decisions in England to 1909, 


which we have referred are minutely examined, and the rule is Bhupati Nath 
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_is in favour of a non-existent corporation or society. I refer to Rem Lal Maitre. 


interpretation of the texts of Hindu Law is consonant with the 
principles which been adopted independently in other systems 
of Jurisprudence. We cannot overlook the fact that, as pointed | 
"out in the case of T'rikwmdas v. Haridas (1), their Lordships 
of the Judicial Committee when called upon to decide an — - 
analogous question in Runchordas v. Parbatibar (2) placed 
considerable reliance upon the decisions of the English Courts ' 
in similar matters, Although in that particular instance there 
is room for doubt whether the actual decision was, in view 
‘of the texts to which attention was invited by Sir Subrahmania 
Ayyar in Parthasarthy v. Thirvpengada (3) quite in harmony 
with the true doctrine of Hindu Jurisprudence. E a 
' "To sum of: : 
L The view that no valid dedication of property can be 
made by n will to a deity the image of which is not in existence 
at the time of death of the testator, is based upon a double 
fiction, namely, first, that a Hindu deity is for all purposes a 
juridical person, and secondly, that a dedication to, the deity 
has the same characteristics and is subject to the sam? restric- 
tions as a gift toa human being. The first of these propositions 
is too broadly stated and the second is inconsistent with the 
first principles of Hindu Jurisprudence. 
“Ti. -The Hindu Law recognises dedications for the establish- 
ment of the image of a deity and for the maintenance and 
worship thereof. The property so dedicated to a pious purpose 
às placed extra commercium. and is entitled to special p-oteetion 
at the hands of the Sovereign whose duty it ie to intervene 
to prevent fraud and. waste in dealing with religious endow- 
ments. [Manohi v. Lai mrum (4) affirmed in appeal by 


the Judicial Committee in v Manohor (5)]. It 1s 


L R. 3» Mad. 344, (4 (1887) 1. L. R. 12,Bom. 247. 


1) imd f L. R. 34 Bom. 583 : 9 Bom. L. R._560, 
iu. 4 1898) I. L R. 22: Bom. 725, L. R. 26 T. A. 71: 3 C. W. N. 621. 
(3) (1907 I I 
(5) (1809) L L R. 24 Bom 50; 4 C. W. N. 2X 
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imimaterial that Bie 1 image of the deity has not been established 
before the death of the testator or is periodically set up and 
“estroyed in the course of the year. 


On these grounds I agree with the learned Chief Justice 
: that both’ the questions referred to the Full Bench ought to be 
answered tn the negative, 


Coxe, J.—1 agree with the learned Chief Justice. 


CHATTERJEE, J.—The testator Umes Chandra Lahiri died on 
the 28th June, 1890, after having mode a will on the 26th of 
June 1890, Amongst other matters the will provided “Alf my 

: properties shall be plaeed in the hands of Baboos so and so 

as trustees.” They were to give certain annuities, to defray the 

$ | * expenses of certain named relatives, to pay Rs 10 per annum 

| | to his Guru Hari Nath Bhattacharjee and Rs." 5 to his Purohit 

Siris Chandra Chakrabarty, te defray the cost of the worship of 

the family Thacoors. It also directed that "they shall spend 

the surplus income which maybe left in the Sheba and worship 

e of Rail, after establishing the image of the Kaliafter the name 

of my mother ¢. e. in the name of Iswar Anandamoyi Kali.” ^I 
further provide that if for any reason, the image of Iswar Kali 

Debi is not established and if the income of my properties is not 

used for her Sheba and worship, then my Gurudeb and his sons, 
grandsons &c., in succession, shall get my Rangpur properties 

and possess the same in absolute right from generation to 

generatibn with right to sell &c." 


In accordance with the above direction the executors 
established and consecrated in the month of October or Novem- 
ber, 1894, an image of the Goddess made of earth and later. on 
in the year 1894 replaced the same by one made of stone and 

had a temple built for its location. They thus carried out the 
direetion in the will and the worship has ever since been carried 
on. On the 4th of July. 1904, the plaintiffs who are the sons of 
the Guru of the testator brought the present suit for the cons- 
traction of the wi]. for a declaratign tlinghe trust for the 
establishment and consecratión, of the’ image of the Goddess Kali 
and her worship was void, for possession of the Rangpore proper- 
ties and for an sccount and mesne profs. The Court of first 
instance held that the bequest in favour of the Goddess Kali 


. 
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was valid and dismissed the suit. On appeal by the plaintiffs 
the Division Bench disagreeing with the case of Upendra Lal 
Boral v. Hem Chandra Boral (1) and some later cases which 
followed the same, referred the following questions fer the 
decision of the Full Bench. e 

(1) Does the principle of Hindu Law which invalidates a 
gift other than to a sentient being capable of accepting it, apply 
to a bequest to trustees for the establishment of an image and 
the worship of a Hindu deity after the testator's death and 
make such a bequest void ? 

(2) Whether the cases of Upendra Lal Borat v. Hem 
Chandra Boral (1) ; Rojomoyee Dassee v. Troylukho Mohiney 
Dassee (2) and Nogendra Nandini Dassee v. Benoy Krishna 
Deb (3) have been coprectly decided, so far as they lay down 
the proposition that a gift to a Hindu Deity whose image is to 
be established and consecrated in füture is void ? 

The cases mentioned in the order of reference are all 
more or less based on the decihion of the Privy Coungil 
in*the great Tagore case (4). The said case was in respect 
toa gift toa human being and was based on a passage in 
tho Dayabhaga, Chapter 1, paragraph 21 which is to the 
following effect : 

et) wp munere: wpu[aeX ma Haat) cea wala cry 
erem fafie wines eta aaa wur ca AAT | ang 

“The right of one may cosistently arise from thé act of 
another, for an express passage of law is authority for it : and 
that is actually seen in the world, since in the case of donation 
the donee's right to the thing arises from the act of the giver ; 
namely from his relinquishment in favour of the donee who is 
. a sentient person."  Colebrooke's translation. 

The next Paras. 22 and 23 go on to say that the title of the 
donee accrues before the acceptance and paragraph 24 says 
that the acceptance makes the title which “has already 
accrued capable of full enjoyment, thus differing from the 
Mitakshara which holds what tifle does not accrue before 
acceptance. The author is here’ incidentally dealing with the 


(1) (1897) L L. R. 25 Cale. fto (3) (1002) L L. R. 30 Cale, 521. 


æ (2) (1901) I. L. R. 29 Calc. 260. (4) (1872) 9 B. L. R. 377, 18 W. R. 355, 
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SELECTION OF LEADING CASES. 


meaning of the word gift and does not make any further 


‘reference to the subject. Of the commentators on the Daya- 


bhaga, Sreenath says Save wee fant ge wat a at mfz 
gyrararia enfin : 

"THe word sentient is spoken of, of some particular sentient 
being and the definition of gift is not wide enough to include 
jaga (or gift in favour of a deity) or the worship of a cow We. 
(to which things are given). Achyutananda says spreta "üp4 
ani zaafa semna sre Gema: Simple am or. relinquishment would 
be wide enough to include the dedication of the sacred bull 
&e and therefore the word sentient is used. Srikrishna 
Tarkalankar also says amamma oswqyanifeesy — enfqarrarers 
@aavie afa—as in the dedication of the sacred bull no title to 
the same accrues to any one, the word tyaga or relinquishment 
is spoken of in reference to a sentient being. 


All these commentators therefore understand the definition 
as limited to secular gifts as&ontradistinguished from gifts of the 
nire of jaga which is a technical word meaning mieta. zerami: 
or relinquishment of property intended for a deity or other 
religious dedication such as that of the sacred bull ata Sradh. 
The subject of Dana or gift however is dealt with in some detail 
by Narada in the chapter on the subtraction of gifts, and in 
making n sub- division he says : “In civil affairs the law of gift 
is fourfold ; (1) what may be given, (2) what may not be given, 
(3) what is given or a valid gift, (4) what is not given or invalid 
gifts. Colebrooke’s Dig. Vol. 9, page 401: in commenting on 
the above Jagannath Tarakpanchanan says :—“ the rule to be 
established that gifts made by a man afflicted with disease 
and the like are void, regards civil gifts, not donations for 
a religious purpose. This title of law does not extend to a 
gift- made for a religious purpose: the donation is valid if it 
be made by the owner of the thing.” Jagannath then quotes 
the text of (mamm) Katyayana: 


TR. - 
qami aree rft wir TCT worry T aa aaqa dmg: n 
"What a man has promised i in health or in sickness for a 


religious purpose must be given: and if Je die Without giving 
it, his Son shall doubtless be compelled to deliver it." 








apon another text of Katyayana as to invalid 
B eet i i.e, "gift by a person affect&d 
vith disease + (being invalid) must apply to gifts oth®r than 
those made for a religious purpose.” Raghunandan in his 
a ere (Si mudhitatwa) quotes the same text of Katysyana 
and s ays ^ pq «wer agaian: weitere cage.” in the 
E. pie s way the inclusion of a gift by a dying person among 
id gifts has reference to gifts made for other than religious 
Ree also Vyavastha Darpan, 3rd Edition— V yavastha 


1 * j2: 3 and. the aushorities: quoted. 


> ad Cu y» 


ta ppears that the word am or gift when spoken of in 
E ect of. the deityeissused in a dta or wm secondary or figura- 

sense, The Sradhabibeka of Soolapani says wrízerfz zaai 
BATTU ix aa nA ata: aga afaa aiana wur: The use 
0 the word | aa or gift in respect of a gift to the sun and 
er s, is secondary or figurative and intended to signiw 
the giving of the fee in either case, Srikrishna 


| car the great commentator of the Dayabhaga in his 
































y on the above passage says mui wa «were WATY ge 


pur wilt x4. &c. “Here also the use of the word 
| primary sense is impossible as there is uo sense of one's 
wn o vnership " (like that of the donee in a secular gift). . 


Macbeth the great commentator of Menu, Ain comment- 


EN the word Devaswam (God-property) in Menu 
P oi Cha pter XI Sec. 25, says War4fesa umma faut wa uaque miae: 
qan: ana aaas amaaa ae gan ran web faqua aa 
RE eem wizmt) “Property that is relinquished in favour 

f Goc ls for sacrifices i in their honour is called God property, by 
of the impossibility of the application to (Gods of the 


—* 
ordinary NE relation of owner and thing owned. For the Gods 
A — ot use the property according to their pleasure enor do we 


em tna for ghe. protection of the same":  « 

A Ągair na «qi nfaar gus Agra qme, ate nfug mar: 
ws bul a: wiretatz zaa arit Morata: nara, Sari ew e 
vafer ————— gge: aa mper wenseruifepi gai epp ms 
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Āra wer wea eife we ares ai de waite @ aera affa 
fnz' feat” | 

e “It cannot be argued that in popular view (property 
relating to the four-armed or the like image of God) is called 
“ God-property " and it is proper to put the popular meaning 
on words occurring in the Shastras, It would be so if the term 
God-property acquired notoriety (in that sense) as a single 
undivided word: but by reason of the notorious meaning of 
the component parts of the word namely God and property, the 
meaning of the whole, that is, God's property is God-préperty, 
is preferable. Nor is there any evidence for inferring another 
passage for the purpose of supporting the proposed. meaning. 
The assumption that the four-armed and the like have the 
status of God in the primary sense i$ removed by the very 
use of the term image. Noprecan it be argued that although 
there is no God in the primary sense in such cases, still let 
such property be God-propegty by usage. Beit so, but there 
c®nnot be the relation of owner and thing owned. The use 
of the term property (as God's) may be reconciled in khe 
manner stated. This is discussed in the second chapter of 
the Mimansa of Jaimini.”  Kulluka Bhatta in his commentary 
on the same word says „famia Zana Aaz wa fue “the prc- 
perty dedicated for the images and other deities is called 
Devaswam." It would appear sufficiently clear from the above 
authotities that the definition of gift referred to by the Daya- 
bhaga, chapter 1, section 21 is a secular gift and net a gift 
for a religious purpose, This disposes of the applicability of 
the Tagore case (1) and also the case of Bai Mativahw v. Bai 
Mamubai (2), which latter case may be further distinguished 
as being governed by the Mitákshára Law. 


Even if we were to apply thedefinition as given in the 
above text of the Dayabhaga to such a gift it would seem 
absurd £ó say that a deity is not a setient being. If the deity 
exists and it manifests itself in thg iit@e upon the invoca- 
tion of the worshipper with certainf mantras it cannot bw, said 

ie it answers to the serie seis 


- 
— 


(i) (1872) 9 B. L. R. 372. 
(2) (1897) LL. R. 21 Bom, 709 ; L R. 24 L A- 93. 
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.insentiént. The text 








HINDU LAW. [ 


“come here’, "stay here" of the votary it U E be said to -be 


ferus ar feda 


fase wir nâu; B 


aqar} WATA 
WI Waar! 
uaga nasta | 


no attribute and no body, assumes forms.” 
"Sastri's Hindu Law page 420 shews the Hindu idea of the 


forms attributed to God for the convenience of worhsips; a ^ 


_ according to some, the gratification of the deity. 


ae 


^ “For the use or benefit of the votary Brahman or God 
although only existing in spirit and without a second, having 


particular image may be insentient until consecrated but the 
deity is not. Ifthe image is broken or lost, another may be 
substituted in its place and whey so substituted it is not a 
new personality but the same deity, and properties previously 
vested in the lost or mutilated Thacoor become vested in the 


bstituted Thacoor. 


A Hindu does not worship the “ido or 


the material body made of clay or gold or other substance, as a“ 
mere glance at the mantras and prayers will shew. They 
worship the eternal spirit of the deity or certain attributes of 
the same in a suggestive from which is used for the conveni- 


ence of contemplation as a mere symbol or emblem. 


It is the 


incantation of the maniras peculiar to a particular deity 
that causes the manifestation or presence of the deity, or 
According 


to either view, it is the relinquishment of property in 
the name of the deity for securing its gratification that. 
completes the gift and such  relinquishments 
according to Hindu Law, even if made by a dying man. It 
may be true that the illiterate Hindu thinks of the consecrated 
symbol as the deity and has not any clear idea of the particu- 


lar attribute of the God-head that is worshipped 1 


are valid 


n particu : 


Tar form, bit it cangot be said with any approach to truth 
p. atd their commentators who declared the 

Affiau Law þad such a grosa idea of the divinity they 

a text of the 
Dayabhaga relied on in the Tagore case cannot invalidate the 


that the grent 
worshipped. 


38 


In this view of the case also, the 
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gift in favour af lie whose image is consecrated after the 
death of the donor. 


Thn again their Lordships of the Jhaieias Committee in 
the Tugore ease, say that the object of the donation must be 
in exist ncé at least in contemplation of law and as an instance 
the case of an adopted son is mentioned as by a fiction of law 
he is supposed to have been conceived during the life-time of 
the adoptive father. It is contended that Anandamoyi Kali 


was not in existence during the life-time of the testator al- 


though the Goddess Kali was, is, and always will be in 


existence, Suppose a Hindu gives permission to his wife 


to adopt a son after his death and to name him by a particTilar 
name Ram or Syam or Gopal. It cannot be contended with 
any semblance of reason that a son adopted*bw the widow and 
named as directed by the adoptive father would not be validly 
adopted because a son of that particular name could not be 
supposed to have been conceived by relation back to the 
lifetime of the father. It is not necessary to apply the same 
anwngy in the case of a deity as the reasons herein before 
enumerated will show, but if it were necessary there would be 
no difficulty to the Hindu lawyer to call it in aid in favour of 
the gift. 

I have stated above that in the case of a gift to a God, the 
relation of an onwer to the thing owned in its primary sense is 
considered to bè wanting ; who then is the owner of the property ? 
Ia «secondary sense no doubt the deity is the owner but the 
Sastras lay down. x 

29 2aife ererfe 
* 23 gafa afem 
asá: wow earr fau wg 

"Gifts are to be given to. the deity and the fee for the 
acceptance of the gift also is to be given to the deity, but all 
these are toMhe (ultimately) given to a Brahman, otherwise the 
gift would be useless." . 

Matsya Sooktaan quoted * «Ra? mepandan in his 
Soodhitatwa, | : 

every gift therefore in — of a* deity is a gift for the 
ultimate benefit of a Brahman or Brahmans and may therefore 
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pt V E sa charitable gift. n was hqld by Sir Raymond 
3 the e c ise of Monohar Ganesh Tamlukar v. Lakhmiram 


€ — f or com charitable purposes. The God and temple 
in. thi at case was a public one and the trust “was therefore 
"0n: nsidere 5 to b a publie « one. There is no reason why*he gift 
int this. ise which i às expressly vested in trustees for the purpose * 
oft Ming rd k p temple and setting up a private deity 
«sho E not be considered a private charitable trust—charitable, 
low BLY, | — the ultimate benefit must come to the pujaris 
nd sebaks. | “It i is only in an ideal sense that property can be 
sam to, ! elo ong . n idol ; and the po 
x ; mui bt; in n the nature of hings, be entrusted to some person 
E is hel i for. — — Kumari Debya v. Golab 
































cl ia nc 1 (2). And this carries with it the right to.bring whatever 
s are necessary for the protection of the property ; every 
| hr right of suit is vested A the shebait, not in the idol, 
! lah arc ja Jogadindra Nath Roy Bahadur v. Rani Hemanta 
aeu ari Devi (3). Again bequsts for the performance of the 
I — iodical puja of Durga, Kali &c. or for the celebration of the 
from very old times given effect to by our Courts. Instances 
vill be found in the following cases, Ramtonoo Mullick v. 
Ram Gopal Mullick (4), Ashutosh Dutt v. Doorga Churn 
Ds Chatterjee (5), Hemangini Dasi v. Nobin Chandra Ghose (6), 
A . Gokgol Nath Guha v. Issur Lochan Roy (7%, Bhuggobutty 
Prosonna Sen vw. Gooroo Prosanna Sen (8) Bisseswar 
| P "0s sanna Sen v. Bhagabati Prossanua Sen (9), Profulla 
Chandra Mullick v. Jogendra Nath Sreemany (10), Jairam 
a arronuj i v, Kuverbai (11) and Manohar v. Lgkhmirem (1). 
Jt a ift in favour of a deity whose image has to be prepared 
destroyed priodically is valid, I do not see any reason 
s "a gift in favour of a deity whose image is to be pre- 
(pared once for all, except for any reason forgggconstruction 
Q coming to pass, should be invalid. ` 


. 





m. m. 21? (263). (7) (1880 I. Be R. 14 Cal. 222. 
A. 145 (152% (8) (1897) T. L. R. 25 Cal. 112. 





(114€ 3» 13 RD. e», (1906) 3 C. L. J. 606. " 
14 v, 182: I Knope, (10) (1995) 1C. LJ. 605, 9 C. W.N. 528. 
——0» (1879) T. Cal. 38, (11) (1885) IL. L. R. 9 Bom. 431. 


(6) (s ua 2) 1: 1. R. 8 Cal, 788 
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PAREN D Kate Muldenart 3 Kali. He only vests his 
“properties i in certain. trustees who are to employ the surplus 
| roperties in a certain way by spending the 
1 lishment, sheba and Pooja of the Godess Kali 


> . eee" - under Ye name and style of Iswar Anandamoyi Kali. I do 

Tal - “not” see how the rules of gift to a deity, even if they 

> were not as I have stated above, can invalidate the bequest in 

* this case. For the reasons stated above I would answer, 
- both the questions referred in the negative. 


3 Per curiwm-—The order of the Court icopdindTe- is that 
the case be returned to the Division Bench to deckle The 
. matter in accordance with the opinion we have expressed. 
-* A. T. M. .. 


THE END. 





